ACTION. 

1. Premature commencement of action—Where the judgment is by nil diet, 
and the complaint shows a good cause of action, the objection cannot 
be raised on error, for the first time, that one of the notes on which the 
suit is founded was not due when the action was commenced.—Code, 
§ 2405.—Blount v. McNeill 

2. Merger of civil action in felony—An assault with intent to kill, when com- 
mitted by one white person upon another, not being a felony, the 
failure to prosecute, or the compromise of a prosecution commenced, 
does not prevent a recovery in a civil action for damages.—Phillips v. 
Kelly 

3. Same—The common-law doctrine, as to the merger of a civil action in 
a felony, does not apply to a statutory action (Code, § 1938) by an 
administrator to recover damages for the wrongful act or omission 
which caused the death of his intestate—Lankford’s Adm’r v. Barrett. 


ADJUDGED CASES. 

1. Conclusiveness of judicial decisions—A decision of the supreme court, 
however erroneous, is the law of the case in which it is pronounced, 
and concludes the parties as to every point necessarily determined; 
as where ajudgment in an attachment case, discharging the garnishee, 
was reversed on error at the instance of the plaintiffs, and the fund 
held subject to their attachment, which was afterwards found to be void 
on its face for want of jurisdiction, held, that a claimant of the fund, 
who was a party to the former appeal, could not question the validity 
of the attacliment.—Matthews, Finley & Co. v. Sands & Co 

. Conclusiveness of judicial decisions—The correctuess of a decision of the 
supreme court, reversing and remanding a cause, cannot be questioned, 
either in the primary court, or on a second appeal.—Miller v. Jones’ 


. Settled rule of property binding on courts——Where judicial decisions may 
be fairly presumed to have become a settled rule of property, they 
should be upheld and maintained, not only as to the points necessarily 
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ADJUDGED CASES—contiInveEp. 


4, 


involved and decided, but also as to the principles declared by subsc- 
quent cases to have been established by them.—Matheson’s Heirs v. 
i Oe Pere ee er eee eee eee eee ee eee rer ee rr ee 
Binding effect of precedents—The decision in this case was rested partly 
on the authority of previous adjudications; the court saying, “We 
should be strongly inclined to dissent from this proposition, if the 
question was not embarrassed by previous decisions.’’—Sartor v. Banch 


SEEM POIROT 5: is 035 16.016 6 seins 8165-0 a) si0la a ssa late b ave 1014 6a sis Weislo'e's 


ADVERSE POSSESSION. 


See Liitations, STATUTE OF. 


AGENCY. 


i. 


2. 


3. 


Power of private corporation to appoint agent——A railroad company is a 
private corporation, and has power, independently of any provision in 
its charter, to appoint an agent in the construction of its road, or in the 
transportation of its freight—Ala. & Tenn. Rivers Railroad Co. v. 


Mode of appointment.—The appointment of an agent need not be evi- 
denced by the written vote of the corporation or its officers, but may 
be inferred from their adoption of the agent’s acts................68- 
Evidence tending to prove ratification of agency—In an action against a 
railroad company, to recover damages for its failure to deliver certain 
bales of cotton, the receipt for which was signed “R. B. S., R. R. agent, 
per J. R. B.”’, said B. testified, on behalf of the plaintiff, that he was 
appointed sub-agent of the company by said S.; that the president and 
superintendent of the road knew that he was acting as such agent, and 
made no objection ; that the officers of the road had frequently given 
him directions about the business ; and that freight had been delivered, 
on at least two occasions, on the production of his receipts, in similar 
form with the above. Held, that the evidence was admissible, as tend- 
ing to prove a ratification of the agency...........-..eeeeeeeeeeees 


4. Fraud of agent affects principal—The fraud of the auctioneer by whom 


oe 


the sale was made, although he was not authorized by the administra- 
tor to make the fraudulent representation, is a good defense to a suit 
on the note for the purchase money.—Atwood’s Adm’r v. Wright.... 
Agent’s power of attorney construed—A letter from H. to W., who were 
joint owners of a tract of land, was in these words : “My work has been 
such that it has rendered me unable to come south this fall, and proba- 
bly I shall not come before next season ; and it is so that I cannot get 
money to send you, to make the next payment on the place, without 
going to Boston ; and I think I will let you sell my part of it, for 
what it will fetch ; or Ishould like for you to buy it of me, and pay 
me whatever you think is right for the place and all that is on it ; and 
if you will conclude to buy it, you will oblige me very much, and you 
may have your own time to pay for it, at least you may have two years. 
I would [not] sell, but the country is such that Icannot have my health, 
and without that Iam good for nothing. Probably I shall come out 
next season and see you ; or, if there is a good chance for work, the 
last part of this winter ; and next summer you may write to me, and 
I may probably run the risk to try it again for a short time.” * * * * 
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AGENCY—cnntTinveEn. 
“If you have much work on hand, write to me soon. ButI want you 
to sell my part ofthe place at some rate, and all that is on it, unless 
you want it yourself; and if you do, let me know what you will give.” 
Held, that the letter conferred authority to sell the land.—Morrow v. 
BRU UDB cscs ssa arose io esate a mote yars ia wiSta lee e anes clone oe 
6. Contract of agent enforced aguinst principal.—A deed, executed by an agent 
with authority to sell, although ineffectual as a conveyance of title be- 
cause the agent’s authority was not given under seal, will be upheld in 
chancery as evidence of a contract to sell..... BO OECO CE CONOR OCLe 448 
7. As to delegation by agent of his authority—The principle that an agent can- 
not delegate his authority to another, has no application to a case in 
which an executor is sought to be charged personally on his direct 
undertaking to pay for goods furnished to his testator’s children, and 
the goods were procured by the children through their servants: the 
executor’s liability, in such case, docs not turn on the agency of the 
children.—Sanford v. Howard........ axesalevexe eansiore bis cvaekoimialalovstotateraiest 684 


AMENDMENTS. 


1. Of judgment nunc pro tune—A judgment against the defendant, in a 
proceeding under the bastardy act, may be amended at a subsequent 
term, rune pro tunc, so as to require the annual payment to be made on 
the “first Monday of January,” asthe statute directs, instead of the “first 
day in January.”—Williams v. The State............ SRE oaetcep ne 

. Of specifications of fraud contesting bankrupt’s certificate—The specifications 
of fraud, of which notice has been served on the defendant, are amenda- 
ble; but the refusal of the court to allow an amendment, after the case 
has been put to the jury, is not revisable on error.—Ashley’s Adm’r v. 

ERASE PELRODD 21575; feiss. 5ic,0i0 ned atdidjs oiler staacayeseeitiorlaeralalsvezers cwieinibractleloe es . 112 

3. Of judyment nunc pro tunc.—Under the statute (Code, § 2401) authorizing 

the amendment of clerical errors “ at any time within three years after 
the rendition of final judgment,” a judgment may be amended, nunc pro 
tunc, after the lapse of twelve years, when the record shows sufficient 
evidence.—Sartor v. Br. Bk. at Montgomery.............00. seasee ce SSB 

4. Of complaint.—An amendment of the complaint, by a change of parties 
plaintiff, is not revisable onerror, when the defendant was present in 
the court below, and there raised no objection to the amendment.— 
Stewart v. Goode & UlriGii a iwisiae. occ ccciccsccveccccccsccccceces 476 

. Same.—Under the provisions of the Code (§§ 2402-3), where the sum- 
mons is in the name of the plaintiff individually, the complaint may be 
so amended as to authorize a recovery by him as administrator.— 
Crimm’s: Adm rsive: Crawford ’..i.0:5)0:0'ssio;ssisre nessa uidiseeic ak aisjererae -... 625 

. Discretionary power of court asto amendment of pleadings.—It is discretionary 
with the court, in giving acharge to the jury at the request of the de- 
fendant, to suggest that the complaint may be so amended, if the 
plaintiff desires it, as to obviate the effect of the charge.............. 623 
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APPEALS. 

1. Proviso to section 2040 of Code, as to limitations of appeals, construed—The pro- 
viso to section 8040 of the Code, as to existing judgments and decrees, 
does not except from the statute of limitations governing appealsell 
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APPEALS—contTInvep. 
judgments and decrees then existing, but‘only such judgments and de- 
crees as would otherwise come within the provisions of that section; 
that is, those from which appeals would be barred in two years.— 
Te LU be AL a 


~I 


ao 


2. Limitation of appeal from decree of insolvency.—The limitation of an appeal . 


from a decree declaring an estate insolvent, which was one year under 
the act of 1843, is thirty days under the Code (§ 1888); and sucha de- 
cree, rendered before the adoption of the Code, is not one of the 
“existing judgments or decrees” which are within the proviso to section 


3. Limitation of appeal from judgment rendered before adoption of Code.—There is 
no limitation to an appeal from a judgment of the circuit court, which 
was rendered less than three years before the Code was adopted and 
went into operation : the old law does not apply, because it is repealed 
by section 10 of the Code; the provisions of the Code do not apply, 
because section 3040 exempts from its operation “ existing judgments 
and decrees” ; and the act of 1854 (Pamphlet Acts 1853-4, p. 71) does 
not apply, because it has no reference to appeals.—Per Stone, J., sitting 
eS Rs ARN eee ed ouner vows seeedsdeveres oes'eee 


ARBITRATION AND AWARD. 
1. When judgment may be rendered on award.—The parties toa pending suit 
may agree in writing to submit the matters in controversy between 
them to arbitration, and to have the award entered as the judgment of 
the court ; and if the award is returned into court by the arbitrators, 
‘deciding the matter in controversy in favor of one, and against the 
other party, and showing on its face that the arbitrators were duly 
‘sworn, judgment may be thereon rendered by the court in accordance 
with its terms.—Mobvile Bay Road Co. v. Yeind..... Bie wefo ie lotetoteiswiais ious 
Notice of award—If the agreement, in such case, does not stipulate 
that notice of the award shall be given to the parties, notice, it seems, 
is not necessary ; but, whether notice is necessary or not, the judgment 
awill not be reversed, on error, because the record does not affirma- 
tively show that actual notice was given...................e0eeeeee 
Objections to award.—To such an award no objection can be made in the 
appellate court, which was not-made in the primary court........... 
4. Plea of submission to arbitration—A plea puis darrein continuance, averring 
that the matters in controversy had been submitted to arbitration, and 
that the arbitrators had made an award, is fatally defective on demur- 
rer, unless it sets out the submission and award, either substantially, 
OE EN HRC ONO SIONIY We OPSOR 5 55.55.0500 ose 0sn cc escieeeeescacees 


ASSAULT AND BATTERY. 
See Crruinat Law, 3. 
TRESPASS. 


ws 
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ASSUMPSIT. 

1. When workman may recover before completion of contract.—Under an entire 
contract for the building of a house, which is destroyed by fire before 
its eompletion, the workman can recover nothing ; secus, if the contract 
is not entire—Partridge v. Forsyth....... Jao RS ob oseuoa a aoa ceegee 
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ASSUMPSIT—continvep. 

2. Waiving tort and suing in assumpsit.—In an action ex contractu, commenced 
in a justice’s court, damages cannotbe recovered for torts or trespasses: 
the doctrine of waiving a tort and bringing assumpsit is confined to 
cases where the wrong-doer has disposed of the property, and has 
received money, or something else as money.—Pike v. Bright........ 332 


ATTACHMENT AND GARNISHMENT. 


1. Security for costs, when necessary —A suit commenced by attachment, by 
a non-resident, is within the statute (Code, § 2396) ‘which requires 
security for the costs “ to be endorsed on the complaint, or lodged with 
the clerk, previous to the issue of the summons.’’-—-Ex parte Robbins.. 71 
. How security may given.—If the plaintiff, in such case, wishes to sue out 
his attachment before some other officer than the clerk of the court to 
which it is returnable, he may annex his complaint to the attachment, 
and procue security for the costs to be endorsed on the complaint before 
le csnptt ath rpcsallonss EERE ETO EOE TO TO OE Ee RTT TR 71 
- Clerk of Mobile city court cannot issue original attachment—The case of Ste- 
venson v. O’Hara, 27 Ala. 362, as to the power of the clerk of the city 
court of Mobile to issue original attachments, re-affirmed. (WALKER, 


N 


oo 


J., dissenting.)—Matthew s, Finley & Co. v. Sands & Co............... 136 
Flash, Hartwell & Co. v. Paul Cook & Cou... 0... cece cnc eee ccees 141 
PACU Val) PORE Oe CON a 5 <5 aislaie wins 1s sie. wiviciw. orci oes ala ele a eiebre means 219 


te 


. Validity of garnishment on void attachment—When a suit is commenced by 
an original attachment, which is void on its face for want of jurisdic- 
tion in the officer who issued it, and there is no appearance, plea, or 
waiver by the defendant in attachment, the summons of garnishment 
is also void, and the court has no jurisdiction of the proceedings — 
Matthews, Finley & Co. v. Sands & Co... .......cccisccccnscesecpess 136 
. Garnishee estopped as to validity of attachment—Where a judgment in an 
attachment case, discharging the garnishee, was reversed on error at 
the instance of the plaintiffs, and the fund held subject to their attach- 
ment, which was afterwards found to -be void on its face for want of 
jurisdiction, held, that a claimant of the fand, who was a party to the 
former appeal, could not question the validity of the attachment..... 136 
Judgment by default on void attachment—A judgment by default, predica- 
ted on a void attachment, is also void for want of jurisdiction —Flash, 
Hartwell & Co. v. Paul, Cook &Co0...........ccccccdecscccccccvecse 141 
What defects avail garnishee.—A garnishee cannot avail himself of any 
mere irregularities in the attachment, or in the judgment against the 
defendant ; yet, where the judgment against the defendant is void for 
want of jurisdiction, as where it is predicated on a void original 
attachment, there can be no valid judgment against the garnishee..... 141 
When garnishment will not lie for money in hands of clerk.—When perisha- 
ble property is seized under a void attachment, and sold under an order 
of court, process of garnishment does not lie, at the suit of a creditor 
of the defendant in attachment, to subject the proceeds of sale in the 
hands of the clerk.—Lewis,v. Dubose & Co...........cceeececseeees 219 
Answer of garnishee held part of record.—Where the judgment purports to 
be predicated on the answer of the garnishee “now on file,” and the 
record does not show that the plaintiff required an oral answer, the 
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ATTACHMENT AND GARNISHMENT—continvep. 


appellate court will presume that the written answer set out in the 
record, though not marked filed, is the answer referred to in the judg- 


10. Garnishment lies against judgment debtor —A debt due by judgment may 
be subjected by process of garnishment issuing from the same court ; 
and the payment of the money under execution, after service of the 
garnishment, is no defense to the garnishee.—Skipper v. Foster....... 

11. Garnishee’s written answer part of record—Although the garnishee may 
answer in writing, yet the plaintiff has the right (Code, § 2540) to 
require an oral answer in the presence of the court; and when the 
record shows that, after the garnishee had filed a written answer, he was 
again examined orally in open court, and that this oral answer was, by 
order of the court, reduced to writing and filed, the written and oral 
answers together constitute but one answer.—Easton v. Lowery....... 

12. Summons of transferrce—lIf the answer of the garnishee shows that a 
third person claims an interest in his debt to the defendant in attach- 
ment, it is the duty of the court to have him citcd to appear and 
contest the plaintiff’s right to the money, although his claim may ar- 
pear, from the facts stated in the answer, to be invalid..........-.... 


ATTORNEY-AT-LAW. 

1. Privileged communications—The rule which protects professional eemmu- 
nications, is founded in public policy, and extends to all information 

__acquired by an attorney from his client, touching matters that come 
within the ordinary scope of professional employment ; but, where two 
contracting parties employ an attorney to draw up their contract; and 
make their communications to him in the presence of each other, cach 
thereby waives, as against the other, his right to treat those communi- 
cations as confidential, and each is entitled, in asserting his rights 
under the contract, to a disclosure of its stipulations from the attor- 


BANKRUPTCY. 

1. What will revive debt discharged by bankruptey—Notbing less than an 
express promise will revive a debt which is discharged by a decree in 
bankruptcy ; but it is not necessary that the words should be spoken 
to the creditor or his agent, although the fact that they were spoken to 
a third person may well be considered, in connection with the other 
facts, in determining whether they amount in law to an express promise. 
Evans v. Carey............. TST EE ee 

2. What words amount to an express promise.—Where plaintiff met defendant 
at the house of a common relative, and refused to speak to him, and 
defendant afterwards complained of this to his relative, who then told 
him, tiat plaintiff “considered he had treated him badly, in permitting 
him to suffer largely as his endorser in bank”; at which defendant 
seemed surprised, and said, if plaintiff had paid anything on account of his 
endorsement, he (defendant) was able and willing to pay it to plaintiff,” —held, 
that the words amounted in law to an express promise, and, on proof 
of the payment by plaintiff, took the debt out of the statutes of limita- 
BION MUNG DAUETADICY. 6.2 ois ce cess cscs cd cssves ieerere ies Saieiaie eisiainis 
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BANKRUPTCY—continuren. 


3. 


~ 
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9. 


Variance between specification of fraud and evidence as to omission of slaves.— 
Where a bankrupt’s certificate is impeached for fraud, his declaration, 
at the time of purchasing a horse soon after the institution of the pro- 
ceedings in bankruptcy, that “ he wanted him to send to North Carolina 
for four or five negroes he had hid out there.” is not admissible evi- 
dence under the specification of the fraudulent omission and conceal- 
ment of certain notes, accounts, claims, “two negroes, Esther and 
Rhoda, and a large amount of money.’’—Ashley’s Adm’r v. Robinson.. 112 
Variance in description of judgment.—Under a specification of the fraud- 
ulent omission of a judgment for $122 81, evidence cannot be received 
of a judgment for $132 81, although it corresponds in every other 
respect with the judgment described..............0ccescccceccceees 112 
Relevancy of evidence to prove concealment of money.—The collection by the 
bankrupt of a judgment, before or about the time of filing his petition 
in bankruptcy, is relevant evidence to sustain the charge of a fraudulent 
omission or concealment of money, if the circumstances tend to show 
that he had not parted with the money at the time of his application 
for the benefit of the act; but if the judgment was collected by him 
after the institution of the proceedings in bankruptcy, such evidence 
would be irrelevant and inadmissible.................ccceeeeeeeeees 112 


. Amendment of specifications.—The specifications of fraud, of which notice 


has been served on the defendant, are amendable; but the refusal of 
the court to allow an amendment, after the case has been put io the 
JUIY. BI NOUTEVisAUle ON ENDOls. a2 6iis-ipicse wi ctewiceins stemersatene a srausereers 112 


. When bankruptcy revokes assignment—A fraudulent deed of assignment, 


when the express assent of the beneficiaries is not shown, is a mere 
power, and subject to revocation ; and the bankruptcy of the grantor 
HSA TCV COMMONS OLN G5 ca a aicsslc/ sats ja ose ote aolbie asacanatausiele sisre alonsie pisiesvare atereiars 112 
Rights of assignee in bankruptcy to property fraudulently conveyed by bankrupt. 
Property conveyed by the bankrupt, prior to filing his petition, by 
deed of assignment fraudulent as to his creditors, vests in the assignee 
in bankruptcy, if the preferred creditors have not expressly assented 
to it ; and it is the duty of the bankrupt, if he still retains the posses- 
sion of the property, to surrender it in his schedule..... NCCC ER COEE 112 
How fraudulent assignment, not in contemplation of bankruptcy, affects bank- 
rupt’s discharge.—The fact that the bankrupt, before filing his petition, 
made a fraudulent assignment which does not come within the provis- 
ions of the second section of the bankrupt act, does not, of itself, affect 
the validity of his discharge ; nor does his omission to surrender the 
property thus conveyed, although he retains possession of it, necessa- 
rily prove a fraud or willful concealment under the fourth section ; 
but these facts are admissible evidence, when his discharge is impeach- 
ed by a creditor, as affecting the question of fraud or willful conceal- 


BASTARDY. 

Jurisdiction of justice.—A justice of the peace has no jurisdiction of a 
complaint under the bastardy act, unless the mother of the child is a 
single woman, and is pregnant (or has been delivered) in the county in 
which the justice acts; but, if the complaint does not state these facts, 
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BASTARD Y—contTINvED. 
the justice may determine their existence from other evidence, and 
should then state them in his warrant, so that his jurisdiction may ap- 
pear on the face of his proceedings.—Williams v. The State.......... 
Record returned to circuit court.—Although the statute (Code, § 3801) only 
requires the justice to return to the circuit court, by the first day of 
the term to which the defendant is bound to appear, the bond and com- 
plaint; yet the warrant also may be returned, when it recites the 
existence of the facts on which the jurisdiction of the justice depends, 
and is expressly referred to in the bond; and if it is returned, its reci- 
tals are then sufficient to sustain the jurisdiction of the court......... 
3. Amendment of judgment nunc pro tunc.—A judgment against the defendant, 
in a proceeding under the bastardy act, may be amended at a subse- 
quent term, mune pro tunc, so as to require the annual payments to be 
made on the “ first Monday of January,’ as the statute directs, instead 
of on the “first day in January............. Siete romisnree ice crews eis 


be 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Fraud, when good defense to note—The maker of a promissory note, given 
for the purchase money of a slave, at a public sale made by an admin- 
istrator under an order of court, may set up fraud in the sale asa 
defense to the note.—Atwood’s Adm’r v. Wright.................... 

2. Waiver of suit against maker to first court—If the endorser waive suit 
against the maker to the first court, under the apprehension that the 
time intervening between the endorsement and the commencement of 
the court was not sufficient to get service of process, the endorsee is 
not bound to bring suit to the next succeeding term, but only to prose- 
cute the maker to insolvency at some time after the expiration of the 
period of the stipulated delay.—Clay’s Digest, 383, §§ 12-15.—Lodor 


3. Validity of subsequent contract between endorsee and endorser.—The endorser 
and endorsee may, by contract subsequent to the endorsement, rescind 
or modify it ; and such subsequent contract, so far as it conflicts with 
the endorsement, will control it—Young v. Fuller.................. 


BONDS AND COVENANTS. 

1, Presumption as to delivery—When a bond is found in the possession of 
the obligee, the presumption is that it was delivered to him.—Firemen’s 
ey Ry sen GANT ERR ERG w 068 ae 265s doesn scons MOR 

2. Delivery as an escrow.—A bond may be delivered as an escrow to any 
other person than the obligee, but it cannot be so delivered to him ; 
but a special plea of non est factum, averring that the instrument was 
delivered as an escrow, is fatally defective, if it does not allege to 
WAIOM GENE MICUVEIY WAS ADDIE. oi oss is 56 0.50 65000 vie eewesew sees dees 

3. Promise to give indulgence to debtor—An agreement under seal, whereby 
several creditors, at the request of their common debtor, covenant and 
promise to grant indulgence on their respective debts, and to forbear 
suit for the term of two years, and that the debtor shall be discharged 
from the debt of any creditor who may violate the agreement, is with- 
out consideration, and constitutes no defense to an action by one of the 
creditors.—Keep v. Kelly & Levin............. SES edicts tee mange. in 
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BONDS AND COVENANTS—continvep. 


4. What instruments import consideration —A covenant which is not the, found- 
ation of the suit, but which is set up as a defense, does not import a 
iis nds veyed s haw Wie how eRe een 

5. Validity of bonds of Wetumpka, in aid of Central Plank-road Company. 
Mayor &c., of Wetumpka v. Witter. .......ccccccccccsevcevessiecses 


CASE, ACTION ON THE. 

1. For diversion of water by riparian proprietor —If a riparian proprietor 
diverts the water of arunning stream for artificial purposes, in quantities 
sufficient to affect injuriously the rights of the proprietor below him, 
and does not restore it to its natural channel, without material diminu- 
tion, before it reaches the lands of that proprietor, he is liable in 
damages for the injury; and that the means provided by him for its 
restoration are rendered inefficient for that purpose, after the water 
has left his land, by the act or interference of a third person, though it 
might mitigate the damages, is no excuse for the failure, since the right 
to divert is only conditional, and ceases when the_water cannot be 
restored. (Rick, C. J., dissenting.)—Stein v. Burden.................- 

2. Substance of issue and variance—When the complaint alleges that the 
defendant wrongfully diverted the water, while the evidence shows that, 
though the water was originally diverted by him, he provided means 
for its return to its natural channel above plaintiff’s lands, and that its 
return was prevented by the act of another person after it had left 
defendant’s land, there is no material variance between the allegations 
ANG PLOOl.  CRICH,Cucd-, GURBCUENGS) <5 oss 0c6 5.9/0 Aivis 4: daetoid osioreictscaieeiaie 

3. For inducing sheriff to discharge levy.—An action does not lie to recover 
damages for the defendant’s fraudulent and wrongful act in inducing 
the sheriff to release and discharge from his possession certain negroes, 
on which an execution had been levied in favor of plaintiff against a 
third person, and which defendant removed so that they could not after- 
wards be found ; the defendant in execution being insolvent, and having 
no other property out of which said execution could be satisfied.— 
ME SON sib k Shs eh ska Wss okies sss wae conuan yeh usemnmeg ee 

4. Rule as to liability where both parties are in fault—The, general rule of law, 

that neither party can recover damages where both are in fault, only 

applies, it seems, to faults which operate directly and immediately to 
produce the result, and cannot be invoked by a party who failed to use 
ordinary care, when that degree of care might have prevented the act 
which caused the injury —Grant v. Moseley..............eeeeeeeees 

Accident, without design, may be negligence—The term negligence, in its 

legal acceptation, includes acts of omission as well as of commission, 

while diligence implies action as well as forbearance to act; an act, 
therefore, which is the result of an accident, may constitute a legal 

CARIBE LOI MC HIOR yas ivicissiarsm e/o.y site ereiote orm aleieintens Se cioie cco sisl ore e o's, s etelare 

Remote and consequential damages.—In an action to recover damages for 

defendant’s wrongful act in taking and withholding from plaintiff sev- 

eral hired slaves, plaintiff cannot be allowed to prove, that he had 
prepared for cultivation a larger tract of land than bis other negroes 
could cultivate, and had procured horses to cultivate said land, prov- 
ender to feed them, and a necessary supply of provisions for the negroes; 
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CASE, ACTION ON THE—continuep. 
and that, by reason of the loss of the services of the hired slaves, some 
of his horses were idle during the year, and he was compelled to leave 
a portion of the land uncultivated. Such damage is not the natural 
and proximate consequence of the tortious act complained of.—Burton 
WESONOV ss ois cass aahwens ansmicenskaloes pea eBGie Mouse srese cela swens 





CHAMPERTY. 


| 1. Assignment pendente lite held champertous——A contract, by which a distrib- 
utee, pending a protracted litigation respecting the validity of the 
decedent’s will, assigns to a stranger, in consideration of $100 in hand 

paid, all his interest in the estate, which proves to be worth about 

$1,000 ; reciting in the assignment, that he is “ becoming uneasy, and 

willing and desirous to sell his interest in said will and estate for a sum 

if certain, to be released of all the trouble and expense of contesting said 
i ’ will,”—is champertous, and will not be enforced in equity.—Poe v. 


CHANCERY. 


1. Whether the State may be sued in chancery.—The State constitution (Art. VI, 
§ 9) having provided, that “the general assembly shall direct by law in 
what manner, and in what courts, suits may be brought against the 
State ;” and the legislature having directed (Code, § 2138) that 
suits may be brought against the State “in the circuit court,” the State 
cannot be sued in the chancery court.—(Per Stone, J. ; Rice, C. J., and 
Waker, J., expressing no opinion.)—£x parte Greene and Graham... . 

2. Relief against mistake or ignorance of law.—It is well settled, in this State, 
that equity will not relieve against a pure mistake of law, where there 

F is no fraud, imposition, undue influence, imbecility of mind, or the like, 

inferrible from the transaction ; and that there is no distinction, in this 
respect, between mistake and ignorance of law.—Gwynn and Wife v. 
PIMIMMGOR OMAN Grocer cui ss ese ween sSucbaniassuwede eyeisaie evareicis 

3. Distribution of estate—When an estate is entirely free from debt, equity 
will decree distribution, on the application of the distributees, without 
the expense and delay of an administration; or the distributces, if 
adults, may agree upon a division, and chancery will uphold it, if no 
unfairness intervene ; but if the administrator, or any one of the dis- 
tributees, seeks a settlement of the estate through an administration, 
the proceedings will not be restrained : and therefore, the administrator 
of a deceased distributee may filea bill in equity to obtain his intest- 
ate’s distributive share of the estate, although it is in the hands of the 
guardian of the other distributees.—Marshall v. Crow’s Adm’r....... 

4. Execution of power of appointment.—Where a tenant for life, with power 

of disposition at her death, asserting that she intended the property for 

her only daughter, consulted a lawyer, to ascertain whether it was 
necessary for her to make a will in order to dispose of the property, 
and was advised by him that the property was vested in her absolutely 
in fee-simple ; and relying on this advice, she made no disposition of 
the property, as it was alleged she would otherwise have done,—hdd, 
that these facts did not amount either to an execution of the power of 








233 


INDEX. 737 





CHANCERY—continvrp. 
appointment, or to such an attempt to execute it as chancery would aid. 
Mestatell BOE Wile V. DemaOG en. cicc ce ccaceescsccncsnscssaeseccgees 827 
5. Jurisdiction in cases of account where remedy at law is adequate-—A bill for an 


account against an attorney-at-law, charging him with negligence and 
a failure to pay, is without equity, when there is no complexity or diffi- 
culty in the account.—Crothers v. Lee.......... wee ee eee eee eeeeees 338 
i}. Jurisdiction in cases of discovery—A bill cannot be maintained on the 
ground of discovery alone, unless it alleges that the complainant can- 
not prove the facts without the defendant’s answer................-- 338 
. Reformation of deed of gift—A reformation will be refused, where the 
donor is the only witness who testifies to the alleged mistake in the 
deed, and his testimony is confused and contradictory. Where the bill 
alleged, that the donor intended to convey the property “to the sole and 
separate use and behoof of his daughter, and of any children she might 
have, so that it should not be subject to any rights, debts, or engage- 
ments of any husband whom she might marry, and at her death should 
be the property of her children”; while the proof was, that he “intended 
to bind the property to her and her children forever”—* never intended 
it to be subject to any man’s debts’”—“ intended that it should go to her 
children at her death”—* gave it to her and her heirs”—“ intended to 
entail the property on her and her children’”’—“ made the deed to her, 
and considered the girl her property,’’—held, that the variance between 
the allegations and proof was fatal_—Lockhart and Wife v. Cameron.. 355 
8, Extentof relief in equity.—The jurisdiction of equity having once attach- 
ed, on bill filed by the vendee for an abatement of the purchase money 
on account of the vendor's misrepresentations as to the quantity of 
land, it is the duty of the court to go on and do complete justice be- 
tween the parties, without remitting them to a court of law for an 
adjustment of the credits for partial payments and other matters of 
account.—Stow v. Bozeman’s Executors.......ccccccccccccccscesees 397 
- How payment may be enforced by decree—On a rescission in favor of the 
vendee, the court may declare the purchase money a lien on the land, 
and order that the Jand be sold if the money be not refunded by a 
given day.—Foster v. Gressett’s Heirs...........ccccccccccceccsccs 393 
10. Form of decrees in equity—The prescribed forms of proceeding in equity 
are flexible, and may be suited to the different postures of the case : the 
court may so adjust its decrees, and vary, qualify, restrain or model 
the remedy, as to meet most (if not all) of the exigencies of the case, 
and to adjust the adverse claims, controlling equities, and substantial 
rights of all the parties—Reese v. Kirk...........cccccceceececees 406 
11. Reformation of title-bond—Where the vendor filed a bill, asking a 
reformation of his title-bond in the description of the land, and an 
injunction against an action at law on the bond ; and the proof showed 
that the land was misdescribed by mistake, and that the vendor didnot 
have the title to the land which he intended to sell,—the mistake in the 
bond was corrected, but the action at law was not enjoined ; and it was 
expressly declared by the decree, that the purchaser might, at his elec- 
tion, either proceed with his action at law, or dismiss it and institute 
proceedings for a rescission of the contract ; and further, that if he 
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CHANCERY—continven. 


elected to proceed with his action, it should be considered in all respects 
an action on the bond as reformed .............cccccscccsetebececes 


12. Reformation of deed—Two adjacent land proprietors, owning the two 


sub-divisions of a fractional section, ran their division fence, by mutual 
mistake, along a line which they erroneously supposed to be the bound- 
ary of their respective tracts, and cleared and cultivated the lands for 
four or five years up to the division fence, whenone sold and conveyed 
his tract to a third person ; and on the discovery of the mistake, the 
other proprietor filed a bill against the vendor and purchaser, asking a 
reformation of the deed according to the supposed common boundary. 
Held, that the complainant was not entitled to the relief sought.—Tea- 
BIR ONC RNUHRED Li cis cok causa cee Se Rae sac sini ences oe ha weeisiewes eae ws 


13. Contract of agent enforced against principal —A deed, executed by an agent 


with authority to sell, although ineffectual as a conveyance of title 
because the agent’s authority was not given under seal, will be upheld 
in chancery as evidence of a contract to sell_—Morrow v. Higgins.... 


14. When equity will compel directors of incorporated company to declare dividend. 


Although a court of equity will, on the application of a stockholder in 
an incorporated company, compel the directors to exercise the discre- 
tion reposed in them as to the declaration of dividends, if they im- 
properly fail or refuse to exercise it ; yet, where the constitution of the 
company provides that the directors “shall make such dividends, and 
such only, as in their discretion they may think the true interests of 
the company will warrant and allow,” and it is shown that the directors 
did act upon the application of the stockholder, and refused to declare 
a dividend, because they thought the true interests of the company 
would not warrant it, equity will not control their action, unless they 
are proved to have been guilty of bad faith, a willful abuse of their 
discretion, or a willful neglect or breach of duty—Smith v. Prattville 


15. Relief not granted under deed obtained through misrepresentation and mistake. 


A deed, executed by a married woman, simultaneously with the execu- 
tion by her husband of his last will and testament ; purporting to be 
made in consideration of her love and affection for the two grantees, 
who were her husband’s children by a former marriage, and of the 
settlement and provision made for her by her husband’s will; convey- 
ing to the children each an equal interest with herself in her separate 
estate secured by ante-nuptial contract, and reserving the right, as a 
consideration therefor, to become an equal heir with them in her hus- 
band’s estate, with which her property is declared thereby to be 
incorporated,—will not be sustained in equity, at the suit of the 
grantees, against the heirs and administrator of the grantor, where the 
provisions of the will, the confidence which the wife reposed in her 
husband, and other circumstances in proof, show that it was executed 
through mistake on the part of the wife, and misrepresentation on the 
part of the husbaud, as to the amount of his debts; in that the deed 
and will together appear to have constituted a plan, by which it was 
contemplated that, without a sale of any of the property, the joint 
plantation should continue to be kept up and worked with the slaves of 
the husband and wife, and the wife and children be maintained out of 


403 


448 


503 





INDEX. 739 





CHANCERY—conTInvep. 
its proceeds, while the husband’s estate was in fact so much embarrassed 
as to leave nothing for distribution after the payments of the debts.— 
Trippe v. Trippe.......... isis shaciais csayersteysiniaiwis eal aalnete er atatetereunieaiens 

16. Defective execution of statutory power not aided in equity on ground of mistake. 
Where the deed of husband and wife, and a relinquishment of dower by 
the wife, are written on the same sheet of paper ; and the officer’s cer- 
tificate of the wife’s examination and acknowledgment is written under 
the relinquishment, and thereby made to apply to it, a court of equity 
cannot, on the ground of mistake, apply the certificate to the deed ; 
such a bill is, in substance and effect, a bill for aiding or supplying the 
defective execution of a statutory power.—McBride’s Heirs v. Wilkin- 


See, also, CHAMPERTY, 
ELECTION. 
HusBAND AND WIFE. 
InsuNcTION. 
MOortTGAGES. 
PARTITION. 
PLEADING AND PRACTICE IN CHANCERY. 
PROHIBITION. 
SPECIFIC PERFORMANCE. 
TRUSTS. 
VENDOR AND PURCHASER. 


CLERKS.—See Summary JupGMENTS, 1. 


CODE, CONSTRUCTION OF. 
1. Construed by previous judicial decisions.--The re-enactment in the Code, of 
a previous statute, must be taken as a legislative adoption of the judi- 


cial construction which it had received.—Anthony v. The State..... 27 
ae eT eer Teer Tee Te eee Tree re Tere eT 40 
ORL WOTUNE V2: SORLIWOREINs 600551 </0:0'ac:21s sje sos oGle Salerro siiacnecaemets 17 
Sartor v. Branch Bank at Montgomery. .................2eec0 vee 853 
2. Form of complaint.—For recovery of chattels in specie, in action by 
husband and wife, held sufficient—Pickens and Wife v. Oliver..... .- 528 
3. Same.—How administrator may declare——Wyatt’s Adm’r v. Rambo.. 510 
Orimeen’s Adae'r V. Crawiera.... oi... ccc cccccscccpee REDS SOE L 623 
4. Form of indictment—Against slave for homicide of white person.—Bob 
Vo Wn nin econ nvueserva dss mos ciaialalanere’ teroxniavalaletene, cievejeterereets 20 
5. Same.—Against slave for attempt to poison white person—Anthony 
| EMO Tee Te eT Se TOT err er Cee Creer tyes Treen 27 


6. Same.—F or arson under section 3137.—Martin and Flinnv. TheState. 30 
7. § 12. Exempting pending actions from operation of Code-—Provisions of the 
Code in reference to depositions do not apply to causes pending when 


it went into operation.—Broadnax v. Sullivan...............520 eee 320 
8. § 397. License—On ten-pin alley.—Spaight v.- The State..... Sianwe at 32 
9. § 573. Special supreme court—Jurisdiction—Goodman & Mitchell v. 

WitROl, SOMOCUUEERT COCs. «oie cvSin-ve.c:aie S wis araisiel'bsavers Serie wretea neseaereeatet 444 


10. §§ 1010-11. Liability of steambout for transporting slave.—It is no defense 
27. Same——When motion to dismiss may be made, and how security may 
be given in attachment cases.—Zx parte Robbins,.............00008- 71 

















740 INDEX. 








CODE, CONSTRUCTION OF—continvep. 


to an action against the owners of a steamboat, to recover the value 

of a slave transported on their boat without the written authority of 

his owner, that the slave was a runaway when he came on board the 

boat at Mobile ; that he was not discovered until after the boat had 

gone seventy-five miles up the river on her trip to Montgomery ; that 

he was then arrested, and chained until the arrival of the boat at 

Montgomery, when he was carried to the county jail, while the boat 

proceeded to Wetumpka ; that he was at that time sick with pneumonia, 

and so continued until his death, which occurred a few days afterwards; 

and that the defendants furnished him with proper medical attendance 

during his sickness——Mangham v. Cox & Waring..................4- 81 

sete et a scan Hass /ARKKSN Oa wea deweee 364 
Ll. §§ 1572-6. Descent and distribution—When an intestate leaves no 

children or their descendants, the children of a deceased brother or 

sister of the half blood occupy “fhe same degree” of relationship as 

the surviving brothers and sisters, and take, by right of representation, 

the share which their sister, if lying, would have taken.—Stallworth 

ee ee ee er eee oe 76 
12. § 1611, Wills——What is sufficient signing.—Armstrong v. Armstrong. 538 
13. §§ 1634-43. Contesting validity of wills ——Questions of practice.—Des- 


londe and James v. Darrington’s Heirs...................e eee eee 92 
14. § 1825. Compensation of executors and administrators.—W hat are special, 
or extraordinary services.—Reese v. Gresham, adm’r, &............. 91 


15. § 1891. Bill of cxception.—Necessary in appeal from probate court... 91 
16. § 1938. Action by administrator to recover damages for intestate’s death.— 

Civil action don’t merge in felony.—Lankford v. Barrett............ 700 
17. § 1961. Divorce for adultery— Adultery with slave.—Mosser v. Mosser. 313 
18. § 1990. Separate estate of deceased wife—Husband entitled to one balf. 


WU CoE) AD Sn ne a eh Pe 278 
19. §§ 2129, 2765. Parties to actions—Who is party really interested.— 
Hudson & Stokes v. Weir & Tate....................- pion sett auodians 294 
Pike v. Bright.......... Pree REe Io Pic yo fe caeeacs Sedans Ouse Sis lee ai salons iaiors 332 
20. § 2131. Purties to actions—Suits by and against husband and wife.— 
ee hs cante saa rebe ek beacne ees duces saewesnss 528 
Gibson v. Marquis and Wife....... A TSA SAAS TOC REC OC Cor 668 
21. § 2213. Plea of not guilty in ejectment.—Admits possession at commence- 
ment of suit.—King v. Kent’s Heirs..................20eeeeeeeeen 542 
22. § 2240. Set-of.—What demands may be set off—Hudson & Stokes 
| Ee eer ere Terr yr ee ee er rere rere 294 
AS LUSOOID V:5 SNA SE UTA WY IE Cie 5 oi.5: 0: bisce widecigin si0'eie oe oe ese ei sieleiws 668 
23. §2302. Competency of witness—Surety, not sued, competent witness 
for principal. Atwood’s Adm’r v. Wright.............0....eeeeee 346 
24. §§ 2318-9. Depositions.—Provisions of Code do not apply to causes 
pending when it took effect—Broadnax v. Sullivan................ 320 
25. § 2366. Judgment by default final—What instruments authorize such 
judgment.—Connoly v. Ala. & Tenn. Rivers Railroad Co........... 373 
26. §§ 2396-8. Security for costs by non-residents and corporations—When 
necessary to be given.— Ex purte Bush.............. ccc ee eee ee eeee 50 
Ee ee ET Cre Te ETT Ce eee r eT eee 71 
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CODE, CONSTRUCTION OF —comrmvzn. 
28. Same—Mandamus lies to compel dismissal...............0 00sec eeeee 7} 
29. Same——Refusal to dismiss available, after final judgment, on error.— 
Steamboat Empire v. Ala. Coal Mining Co.,........--..eeeeeeeeeeee 698 
30. § 2401. Amendment of judgment—May be made after expiration of 
three years.—Sartor v. Branch Bank at Montgomery,.....-..-....... 353 


31. §§ 2402-3. Amendment of pleadings—Complaint may be so amended, 
where summons is in name of plaintiff individually, as to authorize 
recovery as administrator—Crimm’s Adm’r v. Crawford, ........... 623 

32. § 2405. Reversal of judgment on error.—What irregularities are not 
available, when complaint shows good cause of action, and judgment is 


DY Meal GI Cit OG MR COU OLN pisos :< sint ace: 0,s-d010i6 ake :osey'efevaielosciard sleiemrersieter 473 
Ste Walt Va GOGO Or CURIOS ace 5.0.6:5,5.500ccb be os-cccuslawlane a eis al. oarbalapeeimnier 476 
38. § 2462. Exemption law.—Stallion may be “ work-horse.”—Allman v. 
RO eee Ui ees en sensclh pegs conce) cracerersiqi wills eve istee a iapdesiaiioeoiors piste na Cis st wom alee cata cee 240 
34. § 2540. Answer of garnishee.—May be oral or written —Lewis v. Du- 
OBR Yae Ne Ory tisracs seri PR edie -sinin vara iors accuse: Cis elegeeie a pina caretieamare meres 219 
IES MOT PENOWICE NG 3.055 <a oValecs\d::0) 2 josares cue Norpasrdialolstes sista sapneiee emer 454 
35. §§ 2596-7, 2616-21. Summary judgment speiien circuit clerk.—Nature of 
proceeding, saan judgment by confession.—Armstrong v. Holley,...... 305 
36. § 2852. Unlawful detainer—What possession will maintain action.— 
—_— Wir PPOSIINOULE 61552 cy ove cara ranah cites persiaysteleleceisen avai o/ 2 Guebiees oete Wun 308 
7. § 3034, Judgment on error.—Remandment of cause on reversal.—Bon- 
” an VinstPley ACI O WHE CACM E yr 4.5 0,5-01506:4-d siaierete s neeiee serdedrebion 570 
Hanberry v. Hanberry,.............. sisaloj seis oslid ter ors a eincats orei a wusravec asa 719 
88. § 3040. Limitation of appeals—Proviso construed.—Banks v. McDou- 
Ns 65 baile seen gtbKesee radians eerie deantaabaees 75 
39. Same.-—From judgment rendered before adoption of Code.—Green v. 
DNRC NEEDY osc esava io estore aves ¥en de 4 fe oyel pido areieup Tosa dd cate teaars tare veealayate. Bosca elas 695 
40. § 3137. Arson.—What indictment must inaliaaiia and Flinn v. 
MDG SRG yahoo rancie 5 archaic tlie 3a: Sis ow WD altos lolol Siorod cress aie eh e Meee as 30 
41. § 3243. Guming.—What places are public. —Huffman v v. The State,. 40 
PATROL ser St URC yaa 55145 05915): cis rates tere 00 sig co amr aydue rea paiods tn asa aleiomieien 46 
42. § 3312. Homicide of white person by slave— Form of indictment.—Bob 
ae Ee Te er eee ee 20 
43. § 3576. Arraignment, §c. Right of prisoner to copy of venire, and ob- 
jections to venire overruled.—Bill v. The State,.................0.00. 34 
44. § 3652. Suspension of judgment for revision on error — prescribed. 
PE Os BID fe 0 6a v5 int cs S48 veases scanner ess neeiRegee een 45 
45. § 3801. Bastardy—Record returned by justice to circuit court.—Wil- 
PEEING Uae OCU or... 05 9:5e'sG See isle auis Guster OU nd eRe oars 9 


COMMON CARRIERS. 


1, Liability of steamboat, under U. 8S. statutes, as common carrier —The acts of 
congress regulating the duties and liabilities of steamboats engaged in 
carrying the mail, (U.S. Statutes at large, vol. 4, p. 104, § 6 ; ab. vol. 5, 

p. 736, §13,) do not impose upon the owners of such boats, in favor of 
a person who contracts with them only for the diligence of a manda- 
tory, the responsibility of common carriers-—Haynie v. Waring & Co. 263 

. Lnability of mandatory —A mandatory, or bailee who undertakes to carry 

goods for another gratuitously, is liable only for gross negligence..... 263 
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CONDITIONAL LIMITATIONS. 
See DrEns, 3, 5. 


CONSTITUTIONAL LAW. 


1. 


» 
“. 


3. 


Statute partly unconstitutional —An unconstitutional provision in a statute 
does not affect the validity of other provisions which may be main- 
tained separate and apart from it; but the courts will strike out the 
former, and give effect to the latter—Mobile & Ohio Railroad Co. v. 
a Pi Wicmisie diese sno We moins 52 bios sie aegis ais wis 
Statute usurping judicial power —Whether the legislature may, by statute, 
declare.a forfeiture of the charter of an incorporated company without 
any judicial proceeding, was made a question in this case; but the 
court waived the consideration of the question as unnecessary, and 
eS 5 kab Sobkwhsdesabwiedsced ewe Sseveanes 
Forfeiture of charter of incorporated company.—An incorporated company 
may consent to a forfeiture of its charter, though such consent, it seems, 
can only be given by all the stockholders ; and astatute which declares 
a forfeiture, with the consent of the company, does not impair the ob- 
i cic eh ese Ra Shee ehh edhe cd cadens eeaveese uses 


4. Construction of acts of 1856, “ for further security and protection of the Statein 


railroad loans,” and “to renew the loan to the Mobile and Ohio Railroad Co.” — 
The act of February 14, 1856, “ for the further security and protection 
of the State in railroad loans,” (Session Acts 1855-6, p. 3,) applies to 
the extension of the loan to the Mobile and Ohio Railroad Company 
under the previous act of January 12, 1856, (7d. 10). The provision 
of said act which requires a railroad company, applying for a loan or 
extension of a debt, to consent to a forfeiture of its charter in the event 
of its failure to make payment according to the terms of its loan, is 
independent of the other provisions, which require its consent to a de- 
claration of a forfeiture of its charter by the legislature, and that the 
forfeiture so declared shall be complete and effectual for all purposes 
whatever without any judicial proceeding ; is not obnoxious to the 
constitutional objections, that it requires the company to consent to 
the exercise of judicial power by the legislature, and impairs the obli- 
gation of contracts ; and must be complied with by any railroad com- 
pany applying for a loan or extension of a debt, however difficult such 


WEMNRIEMIE MMW. MSP! o151615 wavs oes 56 41.6 0 0 oie 01s 5 '610)s, + sie.s\n.oloisie:n sie sieie ths 


CONTRACTS. 


E 


nw 
. 


Consideration.. .The retention of possession by the vendor under a con- 
tract of hiring, the consideration of which was the board and clothing 
of the slaves, though a suspicious circumstance, may consist with fair- 
ness and honesty ; and the fact that the keeping of them was expensive 
to him, would not, of itself, authorize the court to assume that the hir- 
ing was simulated and unreal.—Upson v. Raiford.................4 
Entire contract—An agreement for the building of a house, when it is 
stipulated that the entire work is to be completed before any part of 
the compensation is demandable, is an entire contract; but when it is 
shown that the owner, before the completion of the house, endeavored 
to get it insured against loss by fire, and made a partial payment under 
the contract, these circumstances rebut, to some extent, the idea that 
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CONTRACTS—conrINvuED. 
the contract was entire, and might authorize the jury to so find—Par- 
MUNG Vert QUAN US eh vases 65 cvasdualei tale y.ciarsesvatel oxatarecoieeleyslera a svete ois fare oxexareus 200 
3. When workman may recover before completion of contract—Under an entire 
contract for the building of a house, which is destroyed by fire before 
its completion, the workman can recover nothing ; secus, if the contract 
HB MNO UC INGIEOS 75. 0.< ateiste cin cic a arsuere sis iersimaislarsie yatest sels oarale te ecalacereatelon teres 200 
How custom affects contract.—Evidence of a custom cannot be received to 
vary or contradict the express terms of a written contract, but is admis- 
sible to add new terms, as to which the writing is silent; as where a 
railroad company gives a receipt for freight, “to be delivered to R. R. 
agent” at the terminus of the road, and the agent there deposits it ina 
warehouse not belonging to the company, evidence of its custom to 
deposit freight in that warehouse is admissible for the company, when 
sued for the loss of the cotton—Ala. & Tenn. Rivers Railroad Co. v. 
i EE LEE EEE PLE CTE EE PET TO ee Br Tere 221 
. Consideration, validity and sufficiency of.—Where ‘plaintiff and defendant 
were both bound as sureties and endorsers for an insolvent debtor, who 
was about to make an assignment for the benefit of his creditors, and 
who refused to make any assignment of which plaintiff did not approve, 
and which did not place in the preferred class of creditors the debts on 
which plaintiff was bound; and in consideration that plaintiff would 
consent that the debtor might make a deed postponing the claims on 
which he was bound, and preferring the claims on which defendant was 
bound, the latter promised to pay a specified sum; and the deed was 
made in pursuance of the contract,—held, that the contract was sup- 
ported by a sufficient consideration, was not contrary to any principle 
of public policy, and was not fraudulent as to the other creditors and 
sureties of the debtor—Hatton’s Adm’rs v. Jordan.............005- 266 
6. Zitle passes by delivery of bill of sale.-—The delivery of a bill of sale 
to the purchaser of a slave, of itself, passes the title to him; and the 
vendor, when sued by a sub-purchaser, cannot avoid the effect of it, by 
proof of a parol agreement that the delivery was conditional, and that 
the title was to revest in him in the event the purchaser failed to give 
his note, with a specified surety, for the purchase money. (Rick, C. J., 
dissenting, held, that the question of delivery vel non involved the con- 
sideration of the parties’ intention, which was a question of fact for 
the determination of the jury, and which the evidence did not author- 
ize the court to assume without hypothesis ; and that contemporaneous 
oral declarations of intention, relating to the execution, as contra-dis- 
tinguished from the construction of the instrument, were admissible as 
part of the res geste.)—Morgan v. Smith, Wykoff & Nicholl........... 283 
When title passes by contract of sale—Where anything remains to be done 
at the time the contract is made, to determine the identity, quantity, 
or price of the thing sold, the contract is executory, and the title does 
not vest in the purchaser; but a sale of promissory notes, at a price 
not exceeding two hundred dollars, may be so made, without writing, 
without delivery of the notes, aud without payment of any part of the 
price, as to invest the purchaser with the equitable title and ownership. 
Hudson & Stokes v. Weir & Tate................06. istiteroin sia:stereyeie ays 294 
8. Implied promises—No recovery can be had against a person for money 
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CONTRACTS—vcontinvep. 
lent to his step-son, in his absence, and without his request or promise; 
nor upon a contract, made with his step-son, for the use of a stock-pas- 
ture, in the making of which contract defendant "did not “have any 
thing to do”; nor for the use of the stock-pasture, upon proof merely 
that his stock went into it and used it, without proof of any express 
contract or promise on his part to pay for it, or of any facts from which 
the law would imply such promise.—Pike v. Bright.................. 
Validity of subsequent contract between endursee and endorser.—The endorser 
and endorsee may, by contract subsequent to the endorsement, rescind 
or modify it ; and such subsequent contract, so far as it conflicts with 
the endorsement, will control it.—Young v. Fuller.................. 
10. Construction of such subsequent contract.—A contract, by which the endorser 
agrees to extend the statutory time for the institution of a suit against 
the maker, and to repay the consideration in the event the note is 
proved to be void for fraud, or for want of consideration, or paid off, 
or reduced by sets-off, imposes on him the risk of the specified defenses 
only, but not that of the statute of limitations; and if a recovery on 
the note is defeated alone by the plea of the statute of limitations, the 
contract is no defense to an action on the note which constituted the 
CONBINERAMON Of Ghe ENAOTSEMENE., «2.600 o0scc eines ccs cterces ese 
11. Consideration and validity—A warranty of the soundness of a slave, 
given by the vendor to induce the purchaser to comply with the terms 
of a contract of sale made on a previous day, when it was distinctly 
announced that no warranty would be giver, is founded on a sufficient 
consideration.—Stoudenmeier v. Williamson....................204 
12. Warranty of administrator binds him personally—Au administrator, in 
selling the slaves belonging to his intestate’s estate, may warrant their 
soundness, and thus bind himself personally..................00000 
13. Contract of trustee binds him personally.—The purchases of trustees, exec- 
utors, administrators, and guardians, when made in obedience to the 
duties of the trust, impose upon them a personal liability : the seller 
must look to them for payment, and they must look to the trust estate 
for reimbursement.—Sanford v. Howard................ ee eee eeee 
14, Assent of parties—It is not necessary that the mutual assent of the 
parties, which is essential to the completion of a contract, should be 
concurrent: if the party making the offer does not require an imme- 
diate response, and the offer itself seems to assume and contemplate its 
acceptance, the assent of the other party will be implied, in the absence 
of arevocation of the offer, from his acting upon it within a reasonable 


= 


15. Construction of contract as to intention of parties—A contract, which the 
parties intended to make, but did not make, cannot be set up in place 
- of one which they did make, but did not intend to make ; as where a 
promise to pay for goods, to be furnished to another, is unlimited as to 
quality or amount, the promisor’s liability is not affected by his inten- 
tion that goods of a certain character only should be furnished, and 
the fact that this intention was known to the creditor......... siisieie. = 


CORPORATIONS. 
1. Power of private corporation to appoint agent—A railroad company is a 
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CORPORATIONS—contIinuEp. 


private corporation, and has power, independently of any provision in 
its charter, to appoint an agent. in the construction of its road, or in 
the transportation of its freight—Ala. & Tenn. Rivers Railroad Co. 


2. Mode of appointment—The appointment of an agent need ‘not be evi- 
denced by the written vote of the corporation or its officers, but may 
be inferred from their adoption of the agent’s acts.................. 221 
3. When equity will compel directors of incorporated company to declare dividend. 
Although a court of equity will, on the application of a stockholder in 
an incorporated company, compel the directors to exercise the discre- 
tion reposed in them as to the declaration of dividends, if they im- 
properly fail or refuse to exercise it ; yet, where the constitution of the 
company provides that the directors “shall make such dividends, and 
such only, as in their discretion they may think the true interests of 
the company will warrant and allow,” and it is shown that the directors 
did act upon the application of the stockholder, and refused to declare 
a dividend, because they thought the true interests of the company 
would not warrant it, equity will not control their action, unless they 
are proved to have been guilty of bad faith, a willful abuse of their 
discretion, or a willful neglect or breach of duty—Smith v. Prattville 
ARE TNs WO 0S os c5 ope-5 0 15) 5250 ahs alae) slal'sistaley cis ig: 1assis/alehauous In Susiejatsceiaiee-site ties eae 503 
4, Liability of directors—The directors of an incorporated company, in 
whom is reposed by its constitution an enlarged discretion in the man- 
agement of its business, are responsible to the stockholders only for 
good faith and reasonable diligence: a mere error of judgment on their 
part, in compromising a debt due to the company, does not entitle a 
stockholder to relief against them in equity................0e eee eee 503 


5. Forfeiture of charter—An incorporated company may consent to a for- 


feiture of its charter, though such consent, it seems, can only be given 

by all the stockholders ; and a statute which declares a forfeiture, with 

the consent of the company, does not impair the obligation of contracts. 

Mobile & Ohio Railroad Co. v. The State. .............ceccccececees 573 
Validity of contract of municipal corporation under special statutory powers. 

A municipal corporation may be authorized by statute to subscribe for 

stock in a plank-road company ; and the contract of the coi poration, 

made pursuant to the terms of the statute, is binding on it.—Mayor 
and Aldermenof Wetumpkaiv; WiIMtGDiis.cs; occ neniew sas camanesictewes 651 
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COSTS. 

1. When security by non-resident not necessary—The statute which requires 
the dismissal, on motion, of a suit commenced by a non-resident 
without firsts giving security for costs, (Code, § 2396,) does not 
apply to a suit instituted by a-non-resident nominal plaintiff, for the 
use of a resident, although the complaint shows that the action ought 
to have been brought in the name of the beneficiary. —Ez parte Bush.. 50 


2. Security must be given in suit commenced by attachment.—A suit commenced 


| 
by attachment, by a non-resident, is within the statute (Code, § 2396) A | 
which requires security for the costs to *‘ be endorsed on the complaint, 
or lodged with the clerk, previous to issue of the summons.”—Exz parte | 
Pi icin wrecenes npecawasias piesisinnean nnd dnaepas ta eit 71 . 
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COSTS—contTINveD. 
3. Same.—Although the attachment bond is conditioned that the plaintiff 
‘* shall prosecute his attachment with effect, or, failing therein, pay the 
defendant all such costs and damages as he may sustain for the wrong- 
ful suing out of said attachment.’”’—Shepherd & Gordon v. Spriggs... 
When motion to dismiss for want of security may be made—A motion to dis- 
miss such a suit, on account of the failure to give security for the 
costs, may be made at any time before a plea is filed, or judgment ren- 
RUT —- Far WOE BUOWINUIS 5 oo 55 oso obo woin0silbis cause e ssid sesievee seigiecieee 
How security may be given in attachment cases.—If the plaintiff, in such 
case, wishes to sue out his attachment beforesome other officer than the 
clerk of the court to which itis returnable, he may annex his complaint 
to the attachment, and procure security for the costs to be endorsed on 
the complaint before the issue of the writ....... ae PT ee Mane a eae. 
Liability of surety for costs—Aithough a summary judgment is given 
against the surety for costs, (Code, § 2399,) only in the event of the 
plaintiff being successful in the suit ; yet he is liatle for them, equally 
with the plaintiff, if, when adjudged against the defendant, they cannot 
be collected—Shepherd & Gordon v. Spriggs..............2.02000: 
. Mandamus lies. to compel dismissal_—If the circuit court refuses, on motion, 
to dismiss a suit brought by a non-resident without first giving security 
for the costs, mandamus lies to compel its dismissal. Ex parte Robbins. 
Refusal to dismiss available on error after final judgment.—If the circuit court 
improperly refuses to dismiss, on motion, a suit commenced by a cor- 
poration without first giving security for the costs, as required by the 
statute, the error is available to the defendant on appeal ; and the cause 
will be remanded, with instructions to the primary court to dismiss it. 
Costs in divorce cuse—The decree of the chancellor, granting a divorce 
to the wife, having been reversed on error, and the evidence held insuf- 
ficient, the costs of the appellate court were imposed on the next friend 
of the wife, and the costs of the court below on the husband.—Mosser 
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10. Costs accruing after tender—Where a tender of the full amount claim- 
ed is made after suit brought, and refused, and the costs are paid by 
the defendant up to the time of the tender; and, under the plea of ten- 
der, the money is brought into court on the day of trial, and paid to 
the plaintiff,—_this does not discharge the defendant from the costs 
accruing after the tender.—Raiford v. Governor.................... 

11. Costs on bill for rescission of contract—The defendant having offered, 
before the filing of the bill, all the relief which the complainant obtain 
ed under the decree of the court, and the offer being refused by the 
complainant, held, that the entire costs were properly imposed on the 
complainant.—Gallagher v. Witherington.................00 eee eeee 


COURT AND JURY. 

1. Misconduct of jury—The separation of the jury, fo. a short time, while 
considering of their verdict, is a matter to be considered by the court 
on motion for a new trial, but it is not a proper ground for a motion in 
arrest of judgment.—Franklin v. The State....................000- 

2. Charge dispensing with proof of venue, erroneous—W here the bill of excep- 
tions professes to set out all the evidence, and does not show that the 
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COURT AND JURY—continvep. 


venue was proved, a charge to the jury, “that if they believe the evi- 
dence they must find the defendant guilty,” is erroneous.—Spaight v. 
Be NE cain an raid did ase heehee eS NnsCAnE Res eeeANEREEA 32 
3. Charge invading province of jury—A charge which instructs the jury, 
without bypothesis, “that they must find the defendant guilty,” even 
when the evidence consists of the testimony of a single witness, is erro- 
SO Vs FI oss hincsccncsnedssecsecosecdsnncses 40 
. General charge on effect of evidence erroneous.—Where there is any conflict 
in the evidence, on any material question of fact, a charge which 
instructs the jury, “that if they believe the evidence, they must find 
the defendant guilty,” is erroneous.—Arnold v. The State............ 46 
Construction of promise to avoid bar of statute of limitations —Where the words 
relied on to take a case out of the statute of limitations, amountin law to 
an express promise, there is no necessity for referring their construction 
to the jury, but the court may instruct them as to the legal effect of the 
Is has kos csnabenescceenssiadeneereskwecaas 99 
. Charge of court construed with reference to evidence—Instructions to the jury 
must be construed in connection with the evidence in the cause; andif 
they are correct when applied to the evidence, although erroneous as a 
universal proposition, they furnish no ground for a reversal of the 
judgment.—Miller v. Jones’ Adm’r...........0c.sccccceecccecceees 174 
. Same.—But, while the charge of the court to the jury must be construed 
with reference to the proof, it would be improper for the appellate 
court to undertake to determine the weight of the evidence, and to 
construe the charge upon the hypothesis that the preponderance of 
conflicting evidence was on one side or the other.—Upson v. Raiford.. 188 
8. Charge withdrawing evidence from jury—A charge which has the effect of 
withdrawing from the consideration of the jury testimony which tends, 
even slightly, to sustain either the plaintiff’s case or ‘the defense, is 
EV OMCGUB : croria ni esscoraioietottiase!sialeis ort's Siaitioisisiois cl aiPisleislaistele siete sistewaie acne 188 
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. When fraud is question of law or of fact.—Although fraud vel non, when 
the facts are clear and undisputed, is a pure question of law for the 
determination of the court: yet, where there is any conflict in the evi- 
dence, or where the facts are not clear and indisputable, the question 
should be left to the decision of the jury............ oa aoe areselaverelerarets 188 
10. What is abstract charge-—A charge cannot be considered abstract, when 
there is any evidence, however weak, to support it ; as where the court 
instructs the jury upon the requisites of a custom, the existence of 
which is proved by only one witness.—Partridge v. Forsyth......... 200 


11. Ambiguous charge.—An affirmative charge which is involved, or ambig- ~ 
uous, or tending, without explanation, to mislead the jury, is no ground 
for a reversal of the judgment, if no explanatory charge or qualification 
was asked ; but such a charge may also properly be refused.......... 200 


12. When abstract charge will reverse——An abstract charge, which asserts a 
correct legal proposition, will not justify a reversal of the judgment, 
unless the appellate court is reasonably convinced that, when consid- 
ered in connection with the evidence, it must have misled the jury ; and 
this cannot be assumed, when the record shows testimony on which, if 
the abstract charge were stricken out, and in the absence of a request 
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COURT AND JURY—contintTEp. 
for instructions upon the sufficiency of the evidence, the jury might 
RAGE OUD BG BAMIE WPGC 5 os o.5,. 5 15.5) 5::0:0;0.010:0isnys a o.s's ¥isiainre's iis steis 
13. General charge on evidence—A general charge in favor of either party is 
erroneous, when there is the least conflict in the evidence on a matcrial 
point, or where the evidence is susceptible of more than one construc- 
tion, although the fucts of the case are admitted by the parties, and 


the bill of exceptions states that there was no conflict in the evidence. ° 


LT CSE NALS), CONT TS ESSE SRP > UAT SSO OnE Cicer e re eee ae 
14. Charge invading province of jury—A charge which instructs the jury 
that if they believe the testimony of one witness they must find for the 
plaintiff, but if they believe the testimony of another they must find 
for the defendant, assumes that there is an irreconcilable conflict in the 
testimony of the two witnesses, and is therefore an invasion of the 
DROVANCE Ol de GULYs—UMIN Va PONiR,, iss 5.5.5:6:5:5.0:0 9 50's 0 ba dies aisis ore 
15. Charge on question already decided by court— A charge to the jury upon 
a question which has been submitted to the court, and by it correcily 
decided against the defendant, although unnccessary and objectionable, 
is not a ground of reversal in favor of the defendant.—Raiford v. Gov- 
PERO ar Reh cee GEbk scEienkscur saa capa uate yulsesGeeuGuecesusions 
16. General charge on evidence—The court may properly refuse to charge 
the jury, at the request of either party, thatif they believe the evidence 
they must find for him, unless the facts proved, of themselves, independ- 
ent of any inference which the jury might have drawn from them, enti- 


COURT, CITY (Mosier). 

1. Judge may grant injunction. —Under the statute defining the jurisdiction 
of the city court ef Mobile, (Session Acts 185J-2, p. 75,) construed in 
connection with the constitutional powers of the circuit judges, the 
judge of that court has power to grant writs of injunction, to be opera- 
tive in that county.—L£x parte Greene and Graham................... 

Limitation and operation of such injunction —The judge of the city court of 

Mobile can only grant an injunction, to be operative in that county ; 

but it is no objection to an injunction granted by him, in a cause pend- 

ing in the chancery court at Mobile, that some of the defendants reside 

SORENSEN D ROREN MOURA PAMNNIN 98, S055 sop Sue 6-420 aha 6n0 5s 901056! 5-5 be w'0 Eee eer 

Clerk cannot issue original attachment.—The case of Stevenson v. O'Hara, 

27 Ala. 362, as to the power of the clerk of the city court of Mobile to 

issue original attachments, re-affirmed.—Matthews, Finley & Co. vy. 

PSSAMRRR SS MENARD tate b Ns fala eS Wd ig 5S STS is S esn'd o snars eiei vl ek wile. eie Bed bares 

Flash, Hartwell & Co. v. Paul, Cook & Co............. ccc ewcee ees 

Lewis v. Dubose & Co.............. Pticiocm mein aaiw Seri aiewsisne 
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COURT, PROBATE AND ORPHANS’. 

1. Jurisdiction to order sale of decedent's land—Under the act of 1818, the 
orphans’ court acquired jurisdiction to order a sale of a decedent's real 
estate, on its reception of a petition by the administrator, stating that 
a sale of the real estate would be less injurious to the estate thana sale 
of the slaves, and that a sale of a portion of the estate was necessary 
to discharge debts.—Matheson’s Heirs v. Hearin.............. Pree 
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COURT, PROBATE AND ORPHANS—conrTINveEp. 


2. Statute not restricted to intestates’ estate—The authority to order a sale of 


lands, under the act of 1818, is not restricted to the estates of intest- 
ates, but extends to the estate of any decedent.—King v. Kent’s Heirs.. 


. Jurisdiction to order sale of personalty—Although the orphans’ court, 


under the general powers conferred on it by the act of 1806, (Clay's 
Digest, 300, § 21,) may have been a court of general jurisdiction ; yet, 
as to its power to order a sale of the personal property of an estate, 
which it derived exclusively from the act of 1809, (1b. 223, § 13,) it 
must be considered a court of special, or limited jurisdiction, and its 
records, therefore, must affirmatively show the facts necessary to sus- 
tain its jurisdiction.—Wyatt’s Adm’r v. Rambo...............0 eee 


COURT, SUPREME. 
1. Jurisdiction of special supreme court—Where a cause was regularly heard 


before a special statutory court, (Code, § 573,) consisting of one judge 
of the supreme court and two circuit judges, and was by them reversed 
and remanded ; and on a subsequent day of the term, before the min- 
utes of the regular court were signed, two of the members of the 
special court, in the absence of one of the circuit judges, granted a 
rehearing,—/eld, (Stone, J., alone sitting,) that the order was not void 
for want of jurisdiction —Goodman & Mitchell v. Walker............ 


CUSTOM. 


i 


mN 


Proof of —It cannot be laid down as a positive rule, that more than 
one witness is required to prove the existence of a custom, or usage of 
trade, before it can become an element of contracts—Partridge v. 
GUE GPRM cies: Siu; a0oi01ab diave cieiare)s,& iolaie tal eleraiovenaicre ateisiat ol sletorer swioreie¥ers er oeieys 


received to vary or contradict the express terms of a written contract, 
but is admissible to add new terms, as to which the writing is silent; 
as where a railroad company gives a receipt for freight, ‘* to be deliv- 
ered to R. R. agent” at the terminus of the road, and the agent there 
deposits it in a warehouse not belonging to the company, evidence of 
its custom to deposit freight in that warehouse is admissible for the 
company, when sued for the loss of the cotton—Ala. & Tenn. Rivers 
ERED RC ice Wis NONE Ola g ic. 5 asad is rays B:eineieVotarel ala oipsciareis clave a/olerreanre tele 


CRIMINAL LAW. 
hs 


Homicide—Evidence of violent character of deceased—The character of the 
deceased as a violent, turbulent, blood-thirsty man, when it qualifies, 
explains, and gives point and meaning to his conduct, and tends to 
produce in the mind of the slayer a reasonable belief of imminent dan- 
ger, is admissible evidence for the defendant; and there are cases, 
also, in which it may be looked to, in determining the amount of pro- 
vocation, and thus fixing the degree of homicide ; but the evidence in 
this case does not justify its admission on either of these grounds.— 
PPM MYY 4) LUGS CMEC. 6 v aisras ciate, ciate ca; eisieveceseararaislanaperene @umie elelgiesiejsvsie' sia 
Character how proved.—The violent character of the deceased cannot be 
established by proof of isolated facts,.........cccccccccccccccccces 
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. Admissibility to affect written contract—Evidence of a custom cannot be ~ 
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CRIMINAL LAW—conrtinvep. 
3. Assault and battery between slaves.—Under the statutes of this State (Code, 
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§ 8317), an assault and battery committed by one slave on another is 
ee FD IN ori ssi deesweseeaswsesssresedsvesene 
Involuntary manslaughter by slave-—If a slave, in the unjustifiable attempt 
to commit an assault and battery on another slave, kill a white person 
by misadventure, he is guilty of involuntary manslaughter.—Code, 


Form of indictment—Under an indictment for the murder of a white 
person, whether framed under the Code, or according to the common 
law, a slave cannot be convicted of involuntary manslaughter........ 
Evidence of intent.—If a slave kill a white person by a misdirected blow 
aimed at another slave, the intent with which he made the assault is 
a material inquiry in fixing the character of the homicide ; and in deter- 
mining this question, evidence of a previous quarrel and separation 
between the slaves, who had lived together as man and wife, is admis- 
sible against the prisoner... ........0..eccccscccccccscssccccsoncs 


. When indictment may charge offense in words of statute—When a statute 


merely designates an offense, but does not in express terms prescribe 
its constituents, an indictment which charges the offense in the words 
of the statute, without more, is not sufficient—Anthony v. The State. 


. Form of indictment against slave for attempt to poison—In an indictment 


which charges an actual poisoning, an allegation that the substance 
administered was a poison is unnecessary ; but an indictment for an 
attempt to poison must allege that the substance administered was a 
Re a ee ree Met Pe Te oe Pee ee ee eT ee ee eer eee eee 
Form of indictment for arson.—An indictment for the willful burning of 
a house insured against fire. with intent to charge or injure the insurer, 
(Code, § 3137,) is fatally defective, on motion in arrest of judgment, if 
it does not allege that the bouse was “at the time insured against 
fire.”—Martin and Flinn v. The State..............sccccccsccccsecs 


10. Charge dispensing with proof of venue, erronecus.—Where the bill of exeep- 


tions professes to set out all the evidence, and does not show that the 
venue was proved, a charge tothe jury, “that if they believe the evi- 
dence they must find the defendant guilty,” is erroneous.—Spaight v. 
ec gal EL OO Oe ee EE eT ee TEE ee T eee eee eee ee 


11. Zen-pin alley—A acai alley ata public watering-place, kept by the 


proprietor for public play, though used solely for amusement by his 
guests, without charge to them or profit to himself, is within the probi- 
Ne SURE OE scien secennss Soiree sedoissesee ses 


12. Right to copy of venire—When a prisoner, indicted fora capital offense, 


is in actual confinement, he is entitled to alist of the jurors summoned 
for his trial, at least two days before the day appointed for his trial; 
but when he is not in actual confinement, and has counsel, whose names 
are so entered on the docket, the right to such list does net arise, in 
favor of either the prisoner or his counsel, except upon application of 
the latter—Code, § 3576.—Bill v. The State.................0e00e 


13. Objections to venire overruled-—If a defendant ina capital case, not being 


in actual confinement, and having counsel entered on the docket, pro- 
ceed to trial without objecting to the panel of jurors summoned, he 
cannot have the entire pancl set aside, on account of the misnomer of 
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CRIMINAL LAW—contINvEp. 
one of the jurors, who was summoned but failed to attend ; nor on’ ac- 
count of the omission to insert in the panel a juror’s christian name in 
full, when the initial letter of the name is correctly stated.......... 34 
14. Gaming—Country store-house held public—A country store-house is a 
public house within the statute against gaming. (Code, § 3243.) If 
it consists of two rooms, both under the control of the same person, the 
front room being used as a dry-goods store, while the other, a shed- 
room, is attached to it, and communicates with it by a door, it is prima 
facie an entirety ; and though this presumption may be overcome, by 
proof that the rooms are entirely disconnected, and appropriated to 
distinct and separate uses, yet it is not repelled by _ proving that the 
back room was used as a bed-room by one of the proprietors of the 
store, who was an unmarried man,—that no goods were kept or sold 
there, no accounts settled there, and that witness never had seen any 
of the customers of the store use it for any purpose.—Huffman vy. The 
WO sa dixdcwds:s ee Siuisi alos ceatptatalals Siva rslaiars ate as ainle eee ee Moe 40 
15. Charge invading province of jury.—A charge which instructs the jury, 
without hypothesis, “ that they must find the defendant guilty,”’ even 
when the evidence consists of the testimony of a single witness, is 
TTI C GAN yon) 9 “ar0 a iaie:'9:-¥sict slow sis info eia's fatale ielels plete ale Meier selaisarosineeining 40 
16. Practice prescribed on suspension of judgment when questions of law are reserved. 
When questions of law are reserved for the determination of the appel- 
late court, under an indictment for a misdemeanor, and the defendant, 
after conviction, gives bail to appear at the next term and abide the 
judgment, the execution of the judgment is only suspended until the 
next term of the court, unless the defendant, before that time, procures 
a reversal of the judgment in the appellate court, or an order extending 
the suspension of it; and if the defendant fails to appear at that term, 
the State isnot only entitled to a writ of arrest against him, but.may 
treat the undertaking as forfeited. (Code, §§ 3652, 3679.) But these 
proceedings must be had in the primary court, and the judgment can 
not be affirmed on certificate, at the instance of the State, when the 
clerk has failed to transmit a transcript of the proceedings, and the 
defendant has asked no order in the case.—The State v. Lowry...... 44 
17. Gaming— Whether house of toll-bridge keeper is public—A house occupied 
by the keeper of a public toll-bridge, and consisting of two rooms, 
which communicate with each other by a door, is prima facie an eutire- 
ty ; and if the front room is appropriated to such uses as constitute it 
a “ public house” within the statute against gaming, the back room is 
also within the prohibition of the statute, though used only as a bed- 
room by the keeper of the bridge, an unmarried man. If such house is 
merely the private residence of the keeper of the bridge, it is not within 
the prohibition of the statute, although occasional settlements for toll 
are made therein ; but, if the front room is appropriated to the trans- 
action of the business of the bridge, such as keeping the books, settling 
accounts, &c., and is occupied by the keeper subject to such appropria- 
tion, and persons having business connected with the bridge are invited 
or licensed to go there by the very nature of the business to whieh it is 
appropriated, it then becomes a “public house” within the meaning of 
the statute——Arnold v. The State...... sheieeeloie ciorssexoiaess bieBteeleewaiears 46 
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CRIMINAL LAW —contINvEp. 

18. General charge on effect of evidence erroneous.—-When there is any conflict 
in evidence, on any material question of fact, a charge which instructs 
the jury, “that if they believe the evidence, they must find the defend- 
ant guilty,” is erroneous. Wi Siaeitbia’ chien iia cies oeews « 

19. Joinder of ‘different offenses—Obtaining money under false pretenses, 
and larceny from the person, being offenses of the same general nature, 
belonging to the same family of crimes, and punishable in the same 
manner, though with different degrees of severity, may be joined, in 


20. Exception, when necessary.—The refusal of the court to require the solic- 
itor, on motion of the defendant, to elect on which count in the 
indictment he would proceed, will not be revised by the appellate court, 
when no objection or exception was reserved to it.................. 

21. Evidence against conspirators.—W here a privity and community of design 
has been established, the acts, declarations, and conduct of any one of 
the associates, in furtherance of their common purpose, are admissible 
evidence against the others...... Sie Sis eae w he ci ata reer cieie, Sister cteieiwisreys i 

22. Evidence admissible to prove fraudulent intent—It being shown that the 
prosecutor’s money was borrowed by an accomplice of the prisoner, to 
stake on a pretended bet with him; that the prisoner, claiming to 
have won the bet, seized the money, and went away with it; and that 
hisaccomplice then gave the prosecutor a fictitious bank check fora 
large amount, which was refused payment on presentation,—held, that 
the evidence in relation to the check was admissible, as tending to 
prove the fraudulent intent of the prisoner and his accomplice....... 

23. Larceny.—A joint owner, or tenant in common, cannot be guilty of 
larceny by taking and disposing of the whole property to his own use ; 
unless he takes it out of the hands of a bailee, with whom it was left for 
safe keeping, and the effect of such taking would be to charge the 
bailee.—Kirksey v. Fike......00....ccceecceeee- Stn Olea 


DAMAGES. 

1. Remote and consequential damages.—In an action to recover damages for 
defendant’s wrongful act in taking and withholding from plaintiff sev- 
eral hired slaves, plaintiff cannot be allowed to prove, that he had 
prepared for cultivation a larger tract of land than his other negroes 
could cultivate, and had procured horses to cultivate said land, prov- 
ender to feed them, and a necessary supply of provisions for the negroes; 
and that, by reason of the loss of the services of the hired slaves, some 
of his horses were idle during the year, and he was compelled to leave 
a portion of the land uncultivated. Such damage is not the natural 
and proximate consequence of the tortious act complained of.—Burton 


bo 


. Damages to land by clearing, how ascertained—In ascertaining the injury 
to lands from clearing, the injury is limited to the effect on the market 
value of the land at the time of the clearing: deterioration from culti- 
vation of the soil, though it might enter as an element into the value 
of the use and occupation, is too remote to be considered the legal 
consequence of the act of felling the timber.—Brantley v. Gunn..... 

3. Mode of computing damages on account of deficiency of land.—Where two con- 
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DAMAGES—continvep. 
tiguous half-sections, which are rendered fractional sub-divisions by 
the passage of a navigable river, are represented’ by the vendor to 
contain 640 acres, and the vendee afterwards files a bill for an abate- 
ment of the purchase money, it is erroneous to compute the damages 
resulting from the deficiency by taking into consideration the quality 
of the lands adjacent ; but the correct rule is to compute the average 
value of the land per acre at the price agreed to be paid, after first 
deducting the value of the ferry and river privileges, and to multiply 
this average value by the number of acres deficient.—Stow v. Boze- 
WATS WPCC USO ler rier als 50,0 cs. srajacsiorty sro-aisisloistaee sere aie BIN sleystee sarees erent 397 
Measure of damages for breach of warranty of soundness.—In an action 
on a warranty of the soundness of a slave, the measure of damages is, 
the difference between the actual value of the slave at the time of the 
sale, and what would have been his value if sound, together with inter- 
est on this amount from the time of the sale.—Stoudenmeier y. Wil- 
liamson...... Bears teen Sisialers:e re pas RESTORE RO GOTIE BORIC CSOT Cee 558 
5. Hor misrepresentation in sale of land—The measure of damages to which 
a purchaser in entitled, on account of his vendor’s false representation 
that the land was not subject to overflow, and that the tract included 
other valuable lands which were outside of its boundaries, is the difier- 
ence between the actual value of the land and what would have been 
its value if the representations had been true.--Gibson v. Marquis and 


S 


S 


=r) 


. In detinue for slave-—In detinue for a slave, the measure of damages is 
the annual hire ; but interest cannot be allowed on the hire.—Fralick 
We EPCS ey BUN AIG 5 scisisininteca:40t0! «0 0:01] ace oialeveierercis cle lslelg of biece’e @arssenis 457 


DEEDS. 
1. Presumption as to delivery —When a deed is found in the possession of 
the grantee, the presumption is that it was delivered to him.—Firemen’s 
PMS S COV MOMTNAIG a5, sais tiereirsis cea gorse Rfoinns ess eisai neaepis ahaa s 147 
2. Delivery as anescrow.—A deed may be delivered as an escrow to any 
other person than the grantee, but it cannot be so delivered to him ; 
but a special plea of non est fuctum, averring that the instrument was 
delivered as an escrow, is fatally defective, if it does not allege to 
whom the delivery was made........ sidhatelcreromeieialeietaeneiedeies etter AT 
3. Remainders and conditional limitations —At common law, a remainder could 
not be limited upon a contingency which would abridge or defeat the 
particular estate, and a fee could not be mounted on a fee ; but under 
the statute of uses, a conditional limitation may be created by deed, 
and a fee may be limited on a fee determinable’ on condition—Horton 
Ve WICA ROS ieee) 6 Sse tees Da bewese tie sloléinseietaeee ne Mune we 478 


4. Construction and consideration of conveyances under statute of uses.—A deed, 
which purports to have been made in consideration of the grantor’s 
natural love and affection for the grantees, who are his great grand- 
children, and of $5 in hand paid; and which uses the words, “ give, 
grant, bargain, sell, alien, enfeoff, and convey,”—will be held a convey- 
ance under the statute of uses, if it cannot otherwise be upheld ; if, on 
account of its consideration, it cannot operate as a deed of bargain and 
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DEEDS—continvep. 
sale, it will be deemed some other one of the conveyances under the 
statute ; and it may be maintained as a covenant to stand seized..... 
5. Deed construed, and limitation held valid —A deed, conveying a tract of 
land to George and Thomas, to be equally divided between them, con- 
tained these words; “It is moreover expressly understood, and this 
conveyance is upon this condition, that if the said Thomas should die 
before attaining the age of 21 years, leaving no brother or sister, then 
the whole of said tract of land shall belong exclusively to said George ; 
but if the said Thomas should die before attaining the age of 21 years, 
leaving brothers and sisters, then the half of said tract of Jand bereby 
conveyed to him shall go to his brothers and sisters.” Thomas having 
died before attaining the age of 21 years, leaving an only sister and no 
brother,—held, that the sister took one half of the land.............. 
6. Repugnancy in deed.—The rule is well settled, that if two clauses of a 
deed are so repugnant that they cannot stand together, the first must 
prevail over the last ; but the granting clause will control an introduc- 
tory recital, as to the interest intended to be conveyed.—Webb v. 
ESE Sere eee Tent te ee eT PE ee ee eee 
7. Certificate of acknowledgment necessary to deed of feme ccvert—Under the act 
of 1803 (Clay’s Digest, 155, § 27) the officer’s certificate to the facts 
of the wife’s examination and acknowledgment, which was intended to 
afford additional protection to her rights, by guarding against the un- 
certain recollection of witnesses, is essential to the passing of the title, 
and cannot be dispensed with by the courts.—McBride’s Heirs v. Wil- 
EE ER re ee oe ee ee oe ee re 
8. Parol admissions of contents of deed—The contents of a lost deed, when 
sufficient predicate has been laid for the introduction of secondary evi- 
dence, may be proved by a party’s parol admissions, which are compe- 
tent evidence of any fact that may be proved by parol.—Fralick v. 
RMN CRM NIE Ss iG wip pos iw hw isis oclug eis tne ais isiese:sinisiejeis eve oisieraiers 
Proof of loss of deed—Where the deed of gift under which plaintiff 
claimed the slave in controversy was more than twenty years old, and 
was proved to have gone into the possession of defendant’s testator, 
who declared his intention to keep the slave for ner until her marriage, 
but died before that time; and the defendant, who was one of his 
executors, failed to produce the deed on motion,—held, that a sufficient 
predicate was laid for the introduction of secondary evidence of its 
ERIN ee ee te cele ice sinlbs sim nim Wino iw 6 \slniolvielslsic sie wl siereinseicisic 
10. Registration of deed of gift—A deed of gift, executed in another State, 
and conveying a slave to a father for life, with remainder to his daugh- 
ter, is not required by our statutes to be recorded in this State....... 


© 


DEPOSITIONS. 
1. Motion to suppress, when made—Where the deposition of a witness has 
been regularly taken and returned, the objection cannot be sprung on 
the trial, that any portion of it is not responsive to the interrogatories, 
or that it states either more or less than was called for by the interrog- 
atories, unless the motion is accompanied by proof that it could not 
have been made at an earlier opportunity—McCreary v. Turk........ 
2. Re-taking deposition without order of court—When a deposition is re-taken 
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DEPOSITIONS—continvep. 
by the same party without an order of court, it is discretionary with 
the court to reject it or to allow it to be read, and its admission is not 
revisable on error.—Broadnax v. Sullivan..............0eeeeeeeeees 320 
3. Sufficiency of commissioner’s certificate—A deposition will not be suppress- 
ed, on account of the commissioner’s failure to show in his final certifi- 
cate that the witness was sworn, when it is stated in the caption that 
he was “ first cautioned and sworn to testify the truth, the whole truth, 
and nothing but the truth,’?-&c.; nor is it any objection to a deposi- 
tion, which is not governed by the provisions of the Code, that the 
commissioner does not certify that the witness was known to him..... 320 
4, Provisions of Code abt to depositions inapplicable to causes pending when it took 
effect—The provisions of the Code, in reference to the mode of taking 
depositions, (§§ 2318-29,) do not apply to causes which were pending 
when it went into operation—to-wit, on the 17th January, 1853....... 320 


DETINUE. 

1. Judgment on verdict for plaintif—In detinue for a slave, if the jury “find 
for the plaintiff, and assess the damages” at a specified sum, and there- 
upon judgment is rendered in his favor for the damagesand costs only, 
there is nothing in the judgment of which the defendant can complain. 
PADI SRA Vas) ONES? RU Eo eiesci.c5-orgrats niaieraiaioxe.o;eroielers ls Grateinrejaveeyslelsielareleters 174 

2. Measure of damages.—In detinue for a slave, the measure of damages is 
the annual hire ; but interest cannot be allowed on the hire.—Fralick 
ee er tere en rr ere ere Teer 457 


DIVORCE. 
1. Adultery may be committed with slave.—Adultery, as the term is used in 
the statute which makes it a ground of divorce, (Code, § 1961,) may 
be committed by sexual intercourse with a slave-—Mosser v. Mosser .. 313 
2. Answer on oath.—The defendant, not being required to answer on oath, 
cannot, by swearing to his answer, claim any advantage, nor demand 
HUNTON AROS acsetetsr save oio's)aie.o. os: Siessvovsin «ove iauerarererclarsio pie iaievareiagsigieieretareieieiaicie 318 
3. Proof may be circumstantial—To authorize a divorce on the ground of 
adultery, it is not necessary that there should be direct proof of the 
fact, but it may be inferred from circumstances..... Maceo eee 313 
4, Sufficiency of proof,—On bill filed by the wife for a divorce, on the ground 
that her husband, during her absence from home, committed adultery 
with a negro girl, complainant’s only witness, who had acted as house- 
keeper for defendant during his wife’s absence, testified, that he fondled 
about the girl, and seemed very fond of her company; that she saw the 
girl go into his room one night at eight o’clock, when the door was 
shut-to, and there was no light in the room,—heard their voices in con- 
versation, and heard defendant say, ‘lie down’; that the girl had not 
come out of the room at two o’clock, when she (witness) quit watching; 
that she saw the girl, on several mornings, come out of the room with 
the defendant ; and that, on several occasions, after he had left his room, 
his bed bore the impression of two persons having slept in it. On the 
part of the defendant, it was proved, that he was at the time under 
medical treatment for an eruption on his legs, which were much swollen 
and inflamed, and which required the application of poultices several 
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DIVORCE—contInNvep. 


times a day ; that the girl was the only servant about the house ; and 
that, on oue occasion, at the request of complainant’s witness, he had 
severely whipped the girl. Held, (Stone, J., dissenting,) that the evi- 
dence was not sufficient to justify a divore.......... 0... cece cee ees 


5. Costs——The decree of the chancellor, granting a divorce to the wife, hay- 


ing been reversed on error, and the evidence held insufficient, the costs 
of the appelate court were imposed on the next friend of the wife, and 
the costs of the court below on the husband....................00- 


6. What constitutes abandonment by husband.—If the wife, having left her 


husband’s abode without adequate cause, makes an unconditional offer 
in good faith to return to her conjugal duty, before her desertion has 
continued so long as to constitute a ground of divorce in his favor, it 
is his duty to receive her back; and his refusal to receive her, under 
such circumstances, amounts to desertion on his part, after the expira- 
tion of three years, and entitles her to a divorce.—Hanberry v. Han- 


7. Misconduct of wife—The indulgence of ill-temper, jealousy, and im- 


proper language by the wife, cannot, under the most extensive import 
allowed to the doctrine of recrimination, justify or excuse her deser- 
Ee EE POPE Ee CO PEC eT OE Meer ee reer 


8. Proof of abandonment—It being proved, in addition to the fact of 


abandonment shown by the husband’s letters, that his motive in mar- 
rying was low and selfish ; that he neglected his wife, and removed to 
another State, leaving her behind, and making no preparations for ber 
to follow him; that she voluntarily followed him, and, after remaining 
a few months, returned alone to this State; and that she afterwards 
made an unconditional offer to return to him, which, as shown by his 
letters, he rejected,—held, that the proof of abandonment was sufficient 
RO VUEeIE WHE Wile LOM MIVOICES 4.5.5 66055505 ce -e00 se scssssigncd ccies 


9. Jurisdiction not dependent upon place where cause of divorce occurred.—The 


jurisdiction of the courts of this State, to grant a divorce to a party 
here domiciled, is not dependent upon the place where the alleged 
SVORNG WOE TIVOICE OCCU 6.615555 5506005 cin c o.06 5 ci0 9 5'010 010 sssicesess 


10. Domicile of husband and wife.—It is a settled general rule of law, that 


the domicile of the wife follows that of the husband ; but an exception 
to this rule is, that the wife must be allowed, for the purpose of obtain- 
ing a divorce, to acquire a separate domicile in the State in which she 
is actually living at the time she is deserted by her husband, even 
where the desertion consists in his refusal to allow her to return, after 
having left his abode in another State................ceeeeeeeeeeees 


11. Remandment of cause on reversal.—Where the chancellor’s decree is re- 


versed on error, and the complainant held entitled to a divorce, the 
cause will nevertheless be remanded, because it is the duty of the reg- 
ister (Code, § 1978) to make out and transmit the record to the speaker 
Or whe TOMBE WT TEPresentAlIVES. . 00.0062. 5 ee sete cc esos cceesnes 


DOMICILE. 
1. Change of —A temporary absence from the county of one’s fixed domi- 


cile, on business or pleasure, with the intention of returning, and an 
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DOMICILE—continvep. 

actual return in accordance with such intention, do not work 2 change 

Of Gomicile:— Boyd Vs Bek is o.c.006:3. aise dcieistes'eBeeoilsiss eae sales wes a’ 703 
. Domicile of husband and wife.—It is a settled general rule of law, that 

the domicile of the wife follows that of the husband ; but an exception 

to this rule is, that the wife must be allowed, for the purpose of obtain- 

ing adivorce, to acquire a separate domicile in the State in which she 

is actually living at the time she is deserted by her husband, even 
where the desertion consists in his refusal to allow ber to return, after 


bo 


having left his abode in another State—Hanberry v. Hanberry....... 719 
DOWER. 
1. Ante-nuptial contract, barring dower, specifically enforced sae wife, at suit 

of husband's heirs —Webb v. Webb’s Heirs. ........... leceeeeeeeeees 588 
EJECTMENT. 


1. Verdict and judgment.—The jury having found a verdict for the plain- 

tiff, assessing the value of the improvements and rents, their failure to 

assess also the value of the land is not available to the defendant on 

| error, when the record shows that, before the rendition of judgment on 

' . the verdict, the plaintiff paid into the court the damages assessed in 
favor of the defendant.—Gager v. Doe d. Gordon.....2........00 eee 341 

. Plea of not guilty—In an action for the recovery of lands, in the nature 

of an action of ejectment, the plea of not guilty (Code, § 2213) is 

equivalent to the consent rule, and is an admission of the defendant’s 
possession at the commencement of the suit.—King v. Kent’s Heirs,,.. 542 


tr 


ELECTION. 
1. Surety’s liability on penal bond not affected by judgment in assumpsit against 
principal—In debt on penal bond, conditioned for the principal obligor’s 
faithful performance of his duties as secretary of an incorporated com- 
pany, a plea by the surety, averring that the company had sued the 
principal in assumpsit, and had recovered judgment against him for the 
amount of his defalcation, is substantially defective on demurrer.— 
Firemen’s Ins. Co. v. MeMillan, 
Of remedy of purchaser for defect of title—The purchaser. may elect, on 
discovering a defect of title, either to take the necessary steps to entitle 
himself to a recission of the contract, or to sue at law for a breach of 

the covenant contained in the bond for title—Reese v. Kirk,......... 406 
How election may be waived or lost—The purchaser’s right of election, in 
such case, can only be lost by his own act or laches, and cannot be ex- 
ercised by any court for him; nor does he deprive himself of it by 
bringing suit on the title-bond, in which the lands are by mistake in- 
correctly described, and by defending a suit in equity for the corree- 
RIOIIOl THO UMING Ines an. ais denataresasiar Seisislersintgpsyolontoreeteenereeteee eee eee 406 
. Election and subrogation.—A. trustee, who held possession of a tract of 
land of which one half belonged to an infant, purchased her interest of 

her father, who aftcrwards conveyed a negro to her in payment of the 
purchase money ; but the contract of sale was subsequently rescinded, 

and the trustee received from the father, in lieu of the repayment of 

the purchase money, astock of goods, and an indemnity against liability 
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ELECTION—continvep. 
for rents. The infant having filed a bill against her tenant in common 
and the trustee, for a partition of the land and an account of the rents 
and profits, the trustee filed a cross-bill, alleging, in addition to these 
facts, the insolvency of the father; and asking that the complainant 
night be compelled to elect whether she would hold the negro, or pro- 
ceed for the rents, and that he might be subrogated to her rights in the 
negro if she elected to proceed for the rents.. Held, that he was not 
entitled to the relief sought.—Horton v. Sledge,..............eee00- 478 





ENTRY AND DETAINER—Forciste anp UNLAWFUL. 


1. What possession will maintain action—An action for unlawful detainer 
does not lie, either under the general statute, (Code, §§ 2851-2.) or 
under the special act of 1848, (Pamphlet Acts 1847-8, p. 97,) against 
one who took possession in 1850 of premises which were abandoned in 
1829 by the tenant to whom they had previously been leased : if plain- 
tiff’s possession was only constructive from the time of the abandon- 
ment to the defendant’s entry, it would not be sufficient to maintain the 
action ; and if actual, the entry could not have been “ before the de 
livery to the lessor.’”"—Russell v. Desplous,...............000ee eee 308 


ERROR. 
I. Wuat Is, OR NOT, REVISABLE. 
1. Refusal of new trial—The action of the primary court, on a motion for 
a new trial, is not revisable-—Franklin v. The State,................ 14 
. Exception, when necessary.—The refusal of the court to require the solic- 
itor, on motion of the defendant, to elect on which count in the indict- 
ment he would proceed, will not be revised by the appellate court, when 
no objection or exception was reserved to it.—Johnson v. The State,.. 62 
. Exception necessary to decision on question of fact.—A party who wishes to 
revise on error the action of the probate court, upon a question of fact, 
must reserve it by exception or otherwise, and must set out, either on 
the minutes or in a bill of exceptions, the evidence on which the court 
acted.—Code, § 1891.—Reese v. Gresham,.......-..ccceceseeeeeeees 91 
. Cross assignment of error —Cross assignments of error will not be con- 
sidered by the court, except by consent of parttes.—Charles v. Dubose, 367 
. Amendment of complaint—An amendment of the complaint, by a change 
of parties plaintiff, is not revisable on error, when the defendant was 
present in the court below, and there raised no objection to the amend- 
ment.—Stewart v. Goode & Ulrick,.............. cece eee e ec ceeecees 476 


te 


Ges 


6. Discretionary power of court as to amendment of pleadings.—It is diseretion- 


ary with the court, in giving a charge to the jury at the request of the 
defendant, to suggest that the complaint may be so amended, if the 
plaintiff desires it, as to obviate the effect of the charge.—Crimm’‘s 
Adm’ra vy. Crawiord, .........0cccccercssoscce pssWie wie esew hielo eeeles 623 


II. Wuat Is, OR NoT, A REVERSIBLE Error, 

. Admission of evidence before predicate is luid—I1f evidence is improperly ad- 
mitted by the court before the proper predicate bas been Jaid for its 
reception, the error is cured by the subsequent introduction of the 
preliminary proof—Johnson v. TheState............c..eeeeeeeeeees 62 
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. Error without injury.— An error in overruling a demurrer to a defective 


plea is cured by a subsequent charge to jury, given at the request of 
the plaintiff, that the evidence is not sufficient in law to sustain the 
plea.—Firemen’s Ins. Co. v. McMillan... 0.0.2.0... cece cece ccecces 147 


. When errors will be revised at instance of plaintifi—Although the appellate 


court will not reverse, at the instance of plaintiff, when the record 
affirmatively shows that he never can recover, and the matter whch 
renders arecovery impracticable is obvious and undisputed ; yet, 
where the bill of exceptions puts the court ‘clearly in error, and sets 
out evidence which, however weak, tends to show that he was entitled 
to recover at least a nominal sum, the indefiniteness and insufficiency 
of the evidence does not deprive him of the right to revise the rulings 
(GE AUING C OUT Goi c tc) oe: «5.10502 1010's) 10a s/s) win ele orslevale olefewiels da ep wiptienie cee aerate 147 


10. Charge of court construed wilh reference to evidence-—Instructions to the 


jury must be construed in connection with the evidence in the cause ; 
and if they are correct when applied to the evidence, although errone- 
ous as a universal proposition, they furnish no ground for a reversal of 
the judgment.—Miller v. Jones’ Adm’r............0.eeeceees sonatas 174 


11. The same.—But, while the charge of the court to the jury must be 


construed with reference to the proof, it would be improper for the 
appellate court to undertake to determine the weight of the evidence, 
and to construe the charge upon the hypothesis that the preponderance 
of conflicting evidence was on one side or the other.—Upson v. Raiford. 188 


12. Ambiguous charge—An affirmative charge which is involved, or am- 


biguous, or tending, without explanation, to mislead the jury, is no 
ground for a reversal of the judgment, if no explanatory charge or 
qualification was asked ; but such a charge may also properly be re- 
PREC PRET eV 5 OLB YOR eic:i Sarees 5sicie ceietercioreit 3. tabs eee 07s rere! oie 200 


13. When abstract charge will reverse—An abstract charge, which asserts a 


~ 


correct legal proposition, will not justify a reversal of the judgment, 
unless the appellate court is reasonably convinced that, when consid- 
cred in connection with the evidence, it must have misled the jury ; 
and this cannot be assumed, when the record shows testimony on which, 
if the abstract charge were stricken out, and in the absence of a request 
for instruetions upon the sufficiency of evidence, the jury might have 
EGUNU GENO weaIe -VEROIC Us: cis, 0% 0)0!a stereo uiaie'pscisie siete Niortai etree etree 200 


4, Judgment on award.—Where a pending suit is submitted to arbitration, 


and the award entered up as the judgment of the court, the judgment 
will not be reversed on error, because the record does not affirmatively 
show that actual notice of the award was given, when the agreement 
does not stipulate that notice shall be given ; nor can any objection to 
the award, which was not raised in the primary court, be raised on error. 
Mobile Bay Road Co. v. Yeind...... kai ly a is rn eh 325 


15. Refusal to dismiss suit, for want of security for costs.—If the circuit court 


improperly refuses to dismiss, on motion, a suit commenced by a corpo- 
ration without first giving security for the costs, as required by the 
statute, (Code, § 2398,) the error is available to the defendant on ap- 
peal ; and the cause will be remanded, with instructions to the primary 
court to dismiss it.—Steamboat Empire v. Ala. Coal Mining Co....... 698 
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ERROR—continvep. 

16. Judgment on verdict in ejectment.—The jury having found a verdict for 
the plaintiff, assessing the value of the improvements and rents, their 
failure to assess also the value of the land is not available to the de- 
fendant on error, when the record shows that, before the rendition of 
judgment on verdict, the plaintiff paid into court the damages assessed 
in favor of the defendant.—Gager v. Doe d. Gordon................. 

17. Premature commencement of action.—Where the judgment is by nil dicit, 
and the complaint shows a good cause of action, the objection cannot 
be raised on error, for the first time, that one of the notes on which the 
suit is founded was not due when the action was commenced.—Code, 
PA. TURE We MECC So oiissin ecb nsccccsccse se’ Torer er rere 

18. Defects in complaint—When the judgment is by nil dicit, and the com- 
plaint shows a substantial cause of action, advantage cannot be taken 
on error of defects to which no objection was taken in the court below, 
though they might have been available on demurrer.—Code, § 2405. 
Sie mMN bm OO Ee MUMNSK, cc oii ied ueGwin waa aioe degen aa annus oea% ; 


ITI. JupGMENT. 

19. Affirmance on certificate—In a criminal case, the judgment cannot be 
affirmed on certificate, at the instance of the State, on account 
of the clerk’s failure to transmit a transcript of the record, when the 
defendant has asked no order in the case.—The State v. Lowry....... 

20. Remandment refused when no jurisdiction is shown.—Where a demurrer is 
erroneously sustained to a complaint, which shows a cause of action 
for only a nominal sum, the judgment will not be reversed, at the in- 
stance of the plaintiff, nor the cause remanded.—Cahuzac & Co. v. 
SMMC Sis acta saiee way BtieN okie Suisinte G's Sie siciviois sia Suwa Gisis endarsluciorars 

21. Judgment reversed and rendered—In an appeal case from a justice’s 
court, founded on a contract, and involving less than twenty dollars, 
the appellate court, on reversing the judgment of the circuit court, 
will itself render the proper judgment, when all the evidence is set out 
in the bill of exceptions.—Pike v. Bright..'.............00ceeceeeees 

22. Remandment of cause on reversal of decree—Where the chancellor dis- 
misses a bill, on final hearing, on account of a supposed defective alle- 
gation, and his decree is reversed on error, the appellate court will 
remand the cause (Code §3034) without deciding its merits—Bondu- 
Re ee MUO DINE issc ceed ca ccwes cSesas sues seoee. 

23. Same.—Where the chancellor’s decree is reversed on error, and the 
complainant held entitled to a divorce, the cause will nevertheless be 
remanded, because it is the duty of the register (Code, § 1978) to make 
out.and transmit the record to the speaker of the house of represent- 
Stives.—Eammerry V. TIARMCTTY... 2.2.5 ccc cccccscecsccccovoses “ear 


ESTATES OF DECEDENTS. 

1. Statute of descent and distribution (Code, §§ 1572-76) construed.—W hen an in- 
testate leaves no children or their descendants, the children of a de- 
ceased brother or sister of the half blood occupy “the same degree” of 
relationship as the surviving brothers and sisters, and take, by right of 
representation, the share which their ancestor, if living, would have 
taken.—Stallworth vy. Stallworth,............. Si giant eh ere See aes 

2. When husband,*as distributee, shares in separate estate of deceased wife—On 
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ESTATES OF DECEDENTS—continurp. 

the death of the wife, intestate, her surviving husband is entitled, un- 

der the provisions of the act of 1850, to one half of the separate estate 

secured to her under that act or the act of 1848; but he takes nothing 

under this statute in property which vested in the wife, by bequest, 

before the passage of the act of 1848, although the period of its distri- 

bution did not arrive until 1854.—Hardy v. Boaz,....:....ee...00-- 168 
3. Civil Code of Louisiana, as to heir’s title to succession, construed. By the laws 

of Louisiana, on the death of a person possessed of or entitled to prop- 

erty, real or personal, the right to the property descends to his heirs ; 

but the heir is not obliged to accept the succession, and the right does 

not vest (that is, become fixed and without suspense) in him, until he 

does some act accepting the suecession.—Miller v. Jones’ Adm’r,..... 174 
4. Who may petition for sale of decedent’s land—The administrator of the 
estate is “‘a party interested,” within the meaning of the act of. 1818, 
(Clay’s Digest, 195, § 18,) and may, therefore, petition the orphans’ 
court for an order to sell his intestate’s lands.—Matheson’s Heirs v. 
BRONTE i752 shail iviwis Sess Ga ween altos eae Olete hme eae 210 
Jurisdiction of orphans’ court to order sale of land.—Under the act of 188, 
the orphans’ court acquired jurisdiction to order a sale of a decedent’s 
real estate, on its reception of a petition by the administrator, stating 
that a sale of the real estate would be less injurious to the estate than 
a sale of the slaves, and that a sale of a portion of the estate was 
menenery th GimemNr gO GOOW. . 2.0... ccccccccscccncwenssececosecs 210 
6. Validity of order of sale.—If the court had acquired jurisdiction of the 

proceeding, the order of sale is not void, when collaterally attacked, 

because made in vacation ; nor because it fails to prescribe the charac- 

ter and place of the sale, and the notice to be given................ 210 
7. Validity of sale—The sate itself is not void, when collaterally attacked, 

because it was made on the premises; nor because the administrator 

failed to give the statutory notice......... Wieta cistereieteercleteinatelersievcioterere 210 
8. Distribution of estate in equity.— When an estate is entirely free from debt, 
equity will decree distribution, on the application of the distributees, 
without the expense and delay of an administration ; or the distribu- 
tees, if adults, may agree upon a division, and chancery will uphold it, 
if no unfairness intervene ; but if the administrator, or any one of the 
distributees, seeks a settlement of the estate through an administra- 
tion, the proceedings will not be restrained ; and therefore, the admin- 
istrator of a deceased distributee may file a bill in equity to obtain his 
intestate’s distributive share of the estate, although it is in the hands 
of the guardian of the other distributees——Marshall v. Crow’s Adm'r, 278 
Husband's interest as distributee in separate estate of deceased wife—On the 
death of the wife, intestate, having a separate estate secured by law, 
the husband is entitled to one half of the personalty, absolutely, 
whether in possession OF NOt. ........ cece cece ccc ecc ec cccceencees 278 
10. Title of next of kin —The next of kin and distributees of an intestate 

can only enforce their rights through an administration on his estate, 

and can assert no title directly from the intestate——Lockhart and Wife 

Wet GMMMCHO MG oc o'oo so ciain oss) sieisic’s Fie eine Ons eles sic tsiabaGiers cacte meas ee 355 
11. Validity of sale of noeeunilly by administrator.—A sale by an administra- 

tor, of the personal property of the estate, without the authority of an 
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ESTATES OF DECEDENTS—continvurp. 
order of court, or of a will, or under an order of court which is void 
for want of jurisdiction, does not confer on the purchaser a title which 
is available against a succeeding adm’r.—Wyatt’s Adm’r v. Rambo,.. 
12. Validity of order of sale—An order of the orphans’ court, which merely 
grants leave to the administrator to sell the perishable property of the 
estate, and directs him to make due return of his proceedings, but 
which does not appear to have been founded on the petition of the 
administrator, and does not allege or show that any necessity for the 
RANG PRAGUE AR ANEURIN ss oe iinicsienicnd Aesb ies LSemwseeowstesinese 
13. Jurisdiction of orphans’ court to order sale of personalty—Although the 
orphans’ court, under the general powers conferred on it by the act of 
1806, (Clay’s Digest, 300, § 21,) may have been a court of general ju- 
risdiction; yet, as to its power to order a sale of the personal property 
of an estate, which it derived exclusively from the act of 1809, (Jb. 228, 
§ 13,) it must be cousidered a court of special, or limited jurisdiction, 
and its records, therefore, must affirmatively show the facts necessary 
por Ta ETS Ui 2 ee 
14, Nature of proceedings in orphans’ court for sale of decedent’s realty —Pro- 
ceedings in the orphans’ court, for a sale of the real estate belonging to 
a decedent, are in rem; and therefore, when collaterally attacked, can- 
not be avoided for mere irregularities——King v. Kent’s Heirs,........ 
15. Widow may file petition for sale—The widow of the deceased is a “party 
interested,” within the meaning of the act of 1818 (Clay’s Digest, 195, 
§ 18,) and may therefore file the petition for a sale of lands......... 
16. Description of lands in petition —A description of the lands by the num- 
bers of the section, township and range “in the district of lands sold 
at Cahaba,” sufficiently shows their location within the State of Alaba- 
ma ; since the court will take judicial notice of the fact, that Cahaba, 
and the lands within the district subject to sale at that place, are within 
MABEMUIB CRE aie ck ec kews Skies See be OF SAW eh aicso rd hele ewwEies 
17. Allegation in petition that estate will be less injured by sale of lands than of 
slaves.—Where the petition was in these words: “ Your petitioner is 
satisfied that said estate would be less injured by a sale of the real 
estate described in the petition, than by a sale of the slaves belonging 
to the estate. Ifthe slaves be sold to pay said debts, it will leave to 
the heirs a large amount of land, without any one to cultivate it; but 
if said lands be sold, it will leave to the heirs 170 acres, on which your 
petitioner resides, with a sufficient number of slaves to cultivate it ; 
which is a matter of great importance to said minors, as well as your 
petitioner,”—/eld, that the averment, although it might not have been 
sufficiently certain on demurrer, was sufficient, when collaterally 
assailed, to sustain the jurisdiction of the court. (Rice, C. J. dissenting.) 
18. Allegation of necessity for sale—‘ Your petitioner further represents, 
that said estate is indebted to about the amount of $4,000, and that it 
would probably take the whole amount of the slaves of the said estate 
to pay the debts of the same,” held a sufficient averment that a sale 
was necessary for the payment of debts................ cee ee eeeeees 
19. Statute not restricted to intestates’ estates—The authority to order a whe of 
lands, under the act of 1818, is not restricted to the estates of intestates, 
but extends to the estate of any deceased person.....,........ 0008: 
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ESTOPPEL. 

1. By recitals in justice’s warrant.—The recitals in a justice’s warrant, of the 
preliminary facts on which his jurisdiction depends, and which it is his 
duty to determine, are evidence that he did determine’ their existence; 
and his determination of their existence, in the absence of evidence 
showing it to be erroneous, is conclusive between the parties —Wil- 
ain Os, Tia a soins bint tees xs sertee nde ysnceecnnnd eases 9 

2. By recitals in record.—All orders and entries made, in the regular pro- 
gress of a cause, during term time, are considered as emanating from 
the court, import absolute Verity, and estop the parties from disputing 
their correctness.—Deslonde and James v. Darrington’s Heirs........ 92 

3. Conclusiveness of judicial decisions—A decision of the supreme court, 
however erroneous, is the law of the case in'which it is pronounced, 
and concludes the parties as to every point necessarily determined ; as 
where a judgment in an attachment case, discharging the garnishee, 
was reversed on error at the instance of the plaintiffs, and the fund 
held subject to their attachment, which was afterwards found to be 
void on its face for want of jurisdiction, held, that a claimant of the 
fund, who was a party to the former appeal, could not question the va- 
lidity of the attachment.—Matthews, Finley & Co. v. Sands & Co.,.... 136 

4. Effect of judgment against principal as evidence against surety.—A recovery 
against the principal, for his defalcations as secretary of an incorpora- 
ted company, is not evidence against the surety on his official bond, 
either of the fact of embezzlement, or of the amount embezzled ; but 
it would be admissible, it seems, in connection with proof that it was 
for the same defalcations for which the surety wassued, and that it had 
been partly paid or discharged. ..... 22.6... ue adetbbeccccccees 147 

5. Conclusiveness of judicial decisions.—The correctness of a decision of the 
supreme court, reversing and remanding a cause, cannot be questioned, 
either in the primary court, or on a second appeal.—Miller v. Jones’ 
FE eer Ee TT Te Tere re ee ee Smee eee Te 174 

6. Estoppel against setting up outstanding title—A distributee of an estate, 

holding possession of a slave for the estate, is estopped from denying 

the right of possession to be in that estate; his declarations to that 

effect, made while in possession of the slave, are evidence of the char- 

acter of his possession ; and a purchaser at execution sale against him 

is estopped, as against the administrator of the estate, from setting up 

title in a third person, at least without connecting himself with it... .. 174 

Mutuality of estoppel—Estoppels must be mutual; and therefore a person 

who is not himself bound by a judgment, cannot set it up against an- 

other.—Gwynn and Wife v. Hamilton’s Adm’r,.................2.05. 233 

8. Judgment res inter alios no estoppel—A judgment recovered by the hus- 
band, as administrator of his wife, is, as to the distributees of her estate, 
res inter alios acta, and therefore no estoppel................0 cee eee 233 
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EVIDENCE. 

I. ADMISSIBILITY AND RELEVANCY GENERALLY. 

1. Violent character of deceased in case of homicide——The character of the 
deceased as a violent, turbulent, blood-thirsty man, when it qualifies, 
explains and gives point and meaning to his conduct, and tends to 
produce in the mind of the slayer a reasonable belief of imminent 
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EVIDENCE—continvED. 
danger, is admissible evidence for the defendant ; and there are cases, 
also, in which it may be looked to, in determining the amount of pro- 
vocation, and thus fixing the degree of the homicide ; but the evidence 
in this case does not justify its admission on either of these grounds. 
CAS Kb cA ahh nhs ShOKEdS FAS AMR SEEN URW ees 8's 
2. Character how proved.—The violent character of the deceased cannot be 
established by proof of isolated facts................ccceceeeeeeees 
3. Evidence of intent.—If a slave kill a white person by a misdirected blow 
aimed at another slave, the intent with which he made the assault is a 
material inquiry in fixing the character of the homicide ; and in deter- 
mining this question, evidence of a previous quarre) and separation 
between the slaves, who had lived together as man and wife, is admis- 
sible against the prisoner.—Bob v. The State..................000. 
4. Competency of evidence, when shown.—If evidence is improperly admitted 
by the court before the proper predicate has been laid for its reception, 
the error is cured by the subsequent introduction of the preliminary 
a We PN UNS gh sda nos nobis bende eedseseswsicecces 
Evidence of fraudulent intent —It being shown that the prosecutor’s 
money was borrowed by an accomplice of the prisoner, to stake on a 
pretended bet with him ; that the prisoner, claiming to have won the 
bet, seized the money and went away with it ; and that his accomplice 
then gave the prosecutor a fictitious bank check for a large amount, 
which was refused payment on presentation,—held, that the evidence 
in relation to the check was admissible, as tending to prove the fraud- 
ulent intent of the prisoner and his accomplice................... 
6. Rel y of evidence to prove admission of indebtedness.—In an action to 
recover for services rendered, the fact that the defendant inserted, ina 
will executed after the rendition of the alleged services, a clause to 
the effect, that he gave plaintiff certain property on condition that he 
would set up no claim against his estate after his death, is irrelevant evi- 
dence : it contains neither an admission, nor any circumstance tending 
to show an admission, of any indebtedness past or present ; but is, at 
most, an offer to purchase peace.—Ex parte Grantland................ 
Relevancy, when shown.—Where evidence is prima facie irrelevant, it is 
the duty of the party offering it to show its relevancy, either by show- 
ing its connection with facts which are already proved, or by offering 
it in connection with facts expected to be proved.—Ashley’s Adm’r v. 
RE MEMMR CO Sere isis isc > oe Sicisois pe alate ees ois is Sows Sa Scie FSSA ie Swi eare wie 
8. Relevancy of evidence to prove concealment of money.—The collection by the 
bankrupt of a judgment, before or about the time of filing his petition 
iu bankruptcy, is relevant evidence to sustain the charge of a fraudu- 
lent omission or concealment of money, if the circumstances tend to 
show that he had not parted with the money at the time of his appli- 
cation for the benefit of the act ; but if the judgment was collected by 
him after the institution of the proceedings in bankruptcy, such evi- 
dence would be irrelevant and inadmissible.......................- 
9. Relevancy of evidence to prove fraudulent concealment by bankrupt.—The fact 
that the bankrupt, before filing his petition, made a fraudulent assign- 
ment which does not come within the second section of the bankrupt 
act, and his omission to surrender the property thus conveyed, although 
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EVIDENCE—continvuep. 
i not necessarily proving a fraud or willful concealment under the fourth 
section, are admissible evidence, when his discharge is impeached by a 
creditor, as affecting those questions..........., 0c. ccc ee cece eens 112 
10. Receipt of deceased person, admissibility and effect as evidence—The receipt 
of a person since deceased, discharging a demand due to him, is evi- 
dence of the payment, and of the person by whom the payment was 
Sy ais hice ieecasicanecteiu chiens eleseeeees 188 
11. Evidence tending to prove ratification of agency.—In an action against a rail- 
road company, to recover damages for its failure to deliver certain 
bales of cotton, the receipt for which was signed “ R. B.S.,R. R. agent, 
per J. R. B.”, said B. testified, on behalf of the plaintiff, that he was 
appointed sub-agent of the company by said S.; that the president and 
superintendent of the road knew that he was acting as such agent, and 
made no objection ; that the officers of the road had frequently given 
him directions about the business ; and that freight had been delivered, 
on at least two occasions, on the production of his receipts, in similar 
form with the above. Held, that the evidence was admissible, as tend- 
ing to prove a ratification of the agency.—Ala. & Tenn. Rivers Rail- 
Gh is Wieden canssaviessncineedasieareiiee 221 
12. Relevancy of evidence distinguished from weight or sufficiency—Primary and 
relevant evidence, however weak, cannot be excluded from the jury 
because stronger evidence might have been adduced.—McCreary v. 


13. Value of rents, how ascertained on reference——Iu taking an account of 
rents in the master’s office, the witnesses should depose to the money 
value of the rents: proof of a custom to receive a part of the crop as 
compensation for the rent, is improper, because it tends to multiply the 
issues, and thus to embarrass the investigation —Brantley v. Gunn... 387 


14. Evidence tending to show non-performance by plaintif.—In an action on a 
special contract, whereby defendant promised to pay in consideration 
that plaintiff, as agent and attorney in fact of another, would make 

him a good title to his principal’s interest in a certain tract of land, 
plaintiff having proved that he afterwards delivered a deed for the land 
to the clerk for registration, it is competent for the defendant to show 
that the deed was in fact executed by the principal, and delivered to the 
plaintiff for the defendant, long before the making of the contract 
declared on, and had been wrongfully withheld and concealed by the 
plaintiff until after the making of the contract; and as tending to 
prove this, an instrument previously executed by the principal, and 
attested by the plaintiff, in form a deed, but inoperative as a convey- 
ance for want of a seal, is not wholly irrelevant—Adams and Wife v. 


15. Promise to pay in compromise of existing controversy—proof of want of con- 
sideration.—Where a part of the consideration of the contract declared 
on was the abandonment of a contemplated suit against the defendant, 
as executor of his father, to set aside the probate of the will, and to 
obtain a distributive share of the estate, a receipt previously given by 
the distributee to the defendant, in full of all his rights and interest in 
the estate, and releasing both the executor and the estate from all claims 
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and demands, though it may be ineffectual as a release, is admissble to 

prove a partial want of consideration.................cceeeeeeeeees 433 
16. Evidence of pecuniary condition of parties to contract.—In an action on a 

contract, made in compromise of an existing controversy, evidence of 

the fact that, at the time the contract was made, “ plaintiffs were poor 

and in destitute circumstances,” is not admissible for them........... 433 
17. Relevancy of evidence to prove accord and satisfaction.—In an action on a 

promissory note, issue being joined on the plea of acocrd and satisfac- 

tion, evidence that plaintiff “had made an agreement with defendant 

to take a certain town-lot in payment and satisfaction of said note,” is 

the first step towords proving satisfaction, or accord and satisfaction, 

and is therefore admissible—Bigelow v. Ward..................05- 471 
18. Admissibility of evidence in mitigation of damages.—In a civil action to 

recover damages for an assault and battery, the defendant cannot be 

allowed to prove, in mitigation of damages, that he has been indicted, 

convicted, and fined for the same assault and battery.—Phillips v. Kelly. 628 
19. Admissibility of testator’s will as evidence in construing executor’s contract—In 

such case, the testator’s will is irrelevant and inadmissible, since the 

construction of the executor’s contract is altogether foreign and 

disconnected from his authority under the will.—Sanford v. Howard... 684 
20. Institution of suit against person to whom goods were furnished.—The fact 

that the creditor instituted a suit against, the children, to whom the 

goods were furnished at the executor’s request, is admissible evidence 

for the executor, in an action seeking to charge him personally, as 

affecting the question whether the alleged promise was really made, 

and whether the goods were sold in pursuance of it................. 684 





II. Apmissions—DEcLARATIONS—HEARSAY—REs GEST. 


21. Violent character of deceased in case of homicide—Franklin v. The State.. 14 
22. Evidence against conspirators,—Where a privity and community of de- 
sign has been established, the acts, declarations, and conduct of any 
one of the associates, in furtherance of their common purpose, are 
admissible evidence against the others.—Johnson v. State........... 62 
23. Declarations explanatory of possession—The declarations of a distributee, 
while in possession of a slave, to the effect that he holds for the 
estate, are evidence of the character of his possession, and estop a 
subsequent purchaser from him at execution sale from setting up title 
in a third person, at least without connecting himself with it—Miller 
ee Pee Lai ineb sho hek sabi oe Risin sobee chee bwisww iowa 174 
24. Same—tThe declarations of a person in possession of slaves, to the 
effect that they belong to him, are competent evidence for the purpose 
of explaining his possession.—Upson v. Raiford.................0.. 188 
25. Judicial admission—The institution of a suit by the husband, in the 
name of himself and wife, for the recovery of slaves, is evidence against 
him, in a subsequent controversy between him and the distributiees of 
his wife, as an admission against bis interest ; but it cannot operate as 
an estoppel, unless it has been acted on by the party who alleges it.— 
Gwynn and Wife v. Hamilton’s Adm’r................cceeeeeeeeeee 233 
26. Admission implied from silence—In an action on a contract to recover 
wages due plaintiff as overseer of defendant’s plantation and negroes, 
the plaintiff cannot be allowed to prove that, during an altercation 
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which occurred between him and defendant on the trial of another suit 
before a justice of the peace, “ he said, in the presence and hearing of 
defendant, that he took good care of everything as defendant’s over- 
seer, and that defendant did not deny the same.’’—Abercrombie v. 
Ts aN Giedan et Rarandin sda so nrcnbipdabinninaeac awe 281 
27. Effect of husband’s admission of wife's title —If the husband, in ignorance 
of his marital rights, disclaim all interest in slaves received from his 
father-in-law under a deed of gift to his wife, and admit that they be- 
long to his wife during her life, and at her death to her only daughter, 
such admissions vest no title in the wife during coverture, and are in- 
effectual, for want of delivery, as a gift to the daughter............. 355 
28. Effect of admissions.—If a party offers in evidence his adversary’s let- 
ters, they become evidence as well for as against the writer; and if 
received to charge him, they should also he heard to discharge him.— 
POET: SN ioe ckcihivsian hide enna hae 379 
29. Parol admissions of contents of deed—The contents of a lost deed, when 
a sufficient predicate has been laid for the introduction of secondary 
evidence, may be proved bya party’s parol admissions, which are com- 
petent evidence of any fact that may be proved by parol.—Fralick v. 
SO I WT 655s 8 ie diac wns ee eee awe kes eeeee dees 457 
30. Admissibility of party’s declurations to prove physical suffering.—In an ac- 
tion to recover damages for an assault and battery, the plaintiff may 
prove that, about two years after the commission of the assault, in 
which he was wounded on the breast, side, head and neck, ‘“‘ when in 
the field of his father, he lay down under a tree, and complained that 
his head, neck and back hurt him.” [Sroneg, J., dissenting.]—Phillips v. 
ESE se sats mia toterarapeneyaicears laleiovere lon opal ore verale we tete’ ais tate te ta ste oncieietarertteyoure s 628 
31. Res gestee as to institution of suit—It being shown that the creditor insti- 
tuted suits against the children to whom, at the defendant’s request, 
the goods were furnished, and that these suits were instituted by the 
advice of an attorney, the information on which the attorney’s advice 
was predicated, “that the children said they were willing that he might 
sue and recover judgments against them, or resort to any ofher means 
which might be deemed advisable for the collection of the debts,” is 
admissible evidence as a part of the res geste, if on no other ground. 
Ne Wi TING iiss ide cern edenwinseceeeRieenes inceaneaeseeet 684 


Ill. Matrers JupictaLty Known. 
32. Situation of towns.—The courts will take judicial notice of the fact, 
that Cahaba, and lands within the district subject to sale at that place, 
are within this State——King v. Kent’s Heirs.................--0065 542 
33. Meaning of words in statute—The courts must judicially know the mean- 
ing of the phrase, “ internal improvements,” as used in a statute au- 
thorizing a municipal corporation to make and sell bonds, and to 
appropriate the money arising from the sale “for any purpose of 
internal improvement for the benefit of its citizens.”—Mayor, &c., of 
WWVOURETINEI RV: 6  WTTOET osielhs oS oo cide bbe Sista aioe WAIN Sietnca Ree owes 651 


IV. OpsEcTIONS, AND Motions To ExcLupE. 
34. General objection —A general objection to evidence, of which a part is 
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EVIDENCE—continvep. 
legal, may be overruled.—Upson v. Raiford...............eeeeeeees 
Ala. & Tenn. Rivers Railroad Co. v. Kidd.............. ccc cess eeeee 
Chamberlain & Co. v. Masterson...... OTE Teer Te Tee eT re Tree 
ET: CCT ee ee eee TOY ee 
SN WOU or ciacnck oo oc WcGas sue siswiaisinaeieciadis sew we ews eecie’s 

35. Motion to exclude or suppress evidence, when made.—Irrelevant evidence 
may be excluded from the jury, on motion, at any time before they 
retire ; but where the deposition of a witness has been regularly ta- 


ken and returned, the objection cannot be sprung on the trial, that any ~ 


portion of it is'not responsive to the interrogatories, or that it states 
either more or less than was called for by the interrogatories, unless 
the motion is accompanied by proof that it could not have been made 
at an earlier opportunity.—McCreary v. Turk........ Ristateleiawios oiee 
36. Demurrer to evidence.—It is the duty of the court, on a demurrer to evi- 
dence, to decide against the party demurring, if the jury might have 
legally found against him on the evidence.— Armstrong v. Armstrong. 


V. Opinion; Law, anD Fact, QUESTIONS OF. 

37. Opinion of witness, admissibility of —Upon the question whether the 
officers and crew of a steamboat, at a particular time, were sufficient 
in number to run her on a particular river, the opinion of a witness, 
who had an opportunity of personal observation, and who testifies to 
the facts derived from that observation, is competent evidence.—Mc- 
SOREN, MIEN oo oie Bib oin'o sia jaieienisig Saad e cp Seen CW scseeee eens 

38. Books of science admissible evidence—Standard medical books, in con- 
nection with proper explanation of the technical terms used, may be 
read in evidence to the jury.—Stoudenmeier vy. Williamson.......... 


VI. Paron aNnpD WRITTEN. 


39. Admissibility of parol evidence to contradict recitals of record.—Parol evi- 
dence cannot be received to impeach or contradict the recitals in orders 
and ‘entries made during the progress of a cause in the court in which 
the suit or proceeding is pending.—Deslonde and James v. Darrington’s 


40. Admissibility of custom to affect written contract.—Evidence of a custom 
cannot be received to vary or contradict the express terms of a written 
contract, but is admissible to add new terms, as to which the writing is 
silent; as where a railroad company gives a receipt for freight, “ to be 
delivered to R. R. agent’ at the terminus of the road, and the agent 
there deposits it in a warchouse not belonging to the company, evi- 
dence of its custom to deposit freight in that warehouse, is admissible 
for the company, when sued for the loss of the cotton—Ala. & Tenn. 
TO. WT ino 6 see eee cesses sccssosesess re 

41. Admissibility of parol evidence to show absolute deed intended as mortgage.— 
The rule has been too long settled in his State, now to be disturbed, 
that a deed, or bill of sale, absolute in its face, may be shown by parol 
evidence to have been intended only as a mortgage.—Parish v. Gates.. 

42. Admissibility of parol evidence to show bill of sale conditional.—The delivery 
of a bill of sale to the purchaser of a slave, of itself, passes the title 
to him; and the vendor, when sued by a sub-purchaser, cannot avoid 
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EVIDENCE—conTINveEp. 
the effect of it, by proof of a parol agreement that the delivery was 
conditional, and that the title was to revest in him in the event the 
purchaser failed to give his note, with a specified surety, for the pur- 
chase money. (Rice, C. J., dissenting, held, that the question of deliv- 
ery vel non involved the consideration of the parties’ intention, which 
was a question of fact for the determination of the jury, and which the 
evidence did not authorize the court to assume without hypothesis ; 
and that the contemporaneous oral declarations of intention, relating 
to the execution, as contradistinguished from the construction of the 
instrument, were admissible as part of the res geste.)—Morgan v. Smith, 
WV RIT LCM oe Fi sts.a law aieveire icin Slake Sis sales Wale elle Hee eR ERS 283 

43. Admissibility of parol evidence to affect record.—Where issue is joined on 
several pleas, and the jury find a general verdict in favor of the de- 
fendant, parol evidence is admissible, in aid of the record, to show on 
what plea the cause was decided.—Young v. Fuller................. 464 

44. Admissibility of purol evidence to identify subject-matter of reference in certifi- 
cate of acknowledgment of deed—Whether parol evidence is admissible to 
apply and identify thereference of the words “ foregoing instrument,” 
as used in a justice’s cei tificate of the wife’s examination and acknowl- 
edgment, written on a sheet of paper containing both a relinquishment 
of dower by the wife and a deed signed by husband and wife, quere ? 
If admissible, it may be received at law.—McBride’s Heirs v. Wilkin- 











VII. Primary anp SEconDARY. 
45. President’s approval of contract, how proved—The president’s approval of 
a contract for the sale of an Indian reservation, cannot be proved by 
ihe mere certificate of the secretary of war, not under the seal of his 
department, endorsed on the contract.—Doe d. Tillman v. Long and 
IE NSC REARING a a So Nak go sassy set oc ale oo a'G a wknd slays osSiar'osol wos ii oele a ALS ne Goer 376 
46. Proof of loss of deed—Where the deed of gift under which plaintiff 
claimed the slave in controversy was more than twenty years old, and 
was proved to have gone into the possession of defendant’s testator, 
who declared his intention to keep the slave for her until her marriage, 
but died before that time; and the defendant, who was one of his 
executors, failed to produce the deed on motion,—held, that a sufficient 
predicate was laid for the introduction of secondary evidence of its _ 
contcnts—Fralick v. Presley and Wife...........cceccccccecscceees 457 


VIII. Recorps aND JUDGMENTS. 


47. Recitals in justice’s warrant.—-The recitals in a justice’s warrant of the 
preliminary facts on which his jurisdiction depends, and which it is his 
duty to determine, are evidence that he did determine their existence ; 
and his determination of their existence, in the absence of evidence 
showing it to be erroneous, is conclusive between the parties.—Wil- 
GRGTIS V5 PHO RURUE 1c 5 10:6: 0:505514 w/b o asaoieis a catewsleee A iolete cea teiereeie stot oes 9 

48. Conclusiveness of recitals in record.— All orders and entries made, in the 

regular progress of a cause, during term time, are considered as ema- 

nating from the court, import absolute verity, and estop the parties 
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from disputing their correctness.—Deslonde and James v. Darrington’s 

WEI Rae cn cintas ealw sass sis wisi vis av be wits oles: d'e Go ala.wiwsaisialee 92 
49. Admissibility of parol evidence to contradict recitals of record.—-Parol evi- 

dence cannot be received to impeach or contradict the recitals in orders 

and entries made during the progress of a cause in the court in which 

the suit or proceeding is pending. .............. cece ee eee eee eee 92 
50. Record of indictment admissible to identify subject-matter of admissions.—In 

debt on penal bond against the surety of the secretary of an incorpor- 

ated company, to recover the amount of his principal’s defalcation and 

embezzlement, an indictment against the principal for the embezzle- 

ment, drawn up by the attorney of the company and at its instance, is 

admissible evidence for the defendant, in connection with proof that 

the company had employed counsel to prosecute the principal under it, 

to identify the bills and notes therein described as the subject-matter 

to which the implied admission of the company related ; and an indict- 

ment for the forgery of another surety’s name to the bond, prepared in 

like manner, is admissible for a similar purpose.—Firemen’s Ins. Co. v. 

EE Ee er ea ee One en ee te ee eee eee 147 
51. Admissibility and effect of judgment against principal as evidence against surety. 

A recovery against the principal, for his defalcations as secretary of 

an incorporated company, is not evidence against the surety on his 

official bond, either of the fact of embezzlement, or of the amount 

embezzled ; but it would be admissible, it seems, in connection with 

proof that it was for the same defalcations for which the surety was 

sued, and that it had been partly paid or discharged............... 147 
52. Relevancy of record as evidence—An inventory, made pursuant to the 

laws of Louisiana, on the petition of a widow to be allowed to renounce 

the community of acquitsand gains between her and her late husband, 

including no slaves, and stating that the property specified was shown 

by the widow, and that no other property was shown, is not admissible 

evidence for the purchaser of a slave under sheriff’s sale against a dis- 

tributee, when sued by the husband’s administrator.—Miller v. Jones’ 


INDEX. 





53. Judgment res inter alios no estoppel.—A judgment recovered by the husband, 
as administrator of his wife, is, as to the distributees of her estate, res 
inter alios acta, and therefore no estoppel—Gwynn and Wife v. Hamil- 
SIT OANMIER LAO ciate so sis cles hs ahi se aus bee sb oe sa bedveb ews vewedees 233 


IX. BurpeExN—WEIGHT—SUFFICIENCY. 


54. Proof of custom.—It cannot be laid down as a positive rule, that more 
than one witness is required to prove the existence of a custom, or 
usage of trade, before it can become an elemént of contracts.—Par- 
gt AEP Pt TeeEe TPES TEC EEPE UTE T EET E Te Eee 200 

55. Relevancy of evidence distinguished from weight or sufficiency,—Primary and 
relevant evidence, however weak, cannot be excluded from the jury 
because stronger evidence might have been adduced.—McCreary v. 


66. Sufficiency of evidence question for jury—Where notes on plaintiff, pur- 
chased from a third person, are offered as a set-off, and there is some 
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evidence tending to show that the ownership of them passed by the 
contract of sale, while the billof exceptions does not purport to set out 
all the evidence, there is no error in overruling the plaintiff’s motion 
to exclude the set-off from the jury —Hudson & Stokes v. Weir & Tate. 294 


57. Weight of answer in chancery.—When the allegations of the bill are de- 


nied by an answer under oath, it is incumbent on the complainant to 
sustain them by two witnesses, or by one with corroborating circum- 
stances ; but mere verbal admissions, unless deliberately made, and 
established and identified with reliable certainty, are not sufficient to 
overcome the positive denials of a sworn answer.—Garrett v. Garrett’s 


X. SupsTance oF IssuE— VARIANCE. 


58. Variance between specification of fraud and evidence as to omission of slaves. 


Where a bankrupt’s certificate is impeached for fraud, his declaration, 
at the time of purchasing a horse soon after the institution of the pro- 
ceedings in bankruptcy, that “he wanted him to send to North Carolina 
for four or five negroes he had hid out there,” is not admissible evi- 
dence under a specification of the fraudulent omission and concealment 
of certain notes, accounts, claims, “two negroes, Esther and Rhoda, 
and a large sum of money.’’—Ashley’s Adm’r v. Robinson........... 112 


59. Varwance in description of judgment.—Under a specification of the fraud- 


ulent omission of a judgment for $122 81, evidence cannot be received 
of a judgment for $132 81, although it corresponds in every other re- 
spect with the judgment described.............cccccccccccccencece Best 


60. Jn case for diversion of water—When the complaint alleges that the 


defendant wrongfully diverted the water, while the evidence shows 
that, though the water was originally diverted by him, he provided 
means for its return to its natural channel above plaintiff’s lands, and 
that its return was prevented by the act of another person after it left 
defendant’s land, there is no material variance between the allegations 
and proof. (Ricz, C. J., dissenting.)—Stein v. Burden..............4. 127 


61. In debt by bailee for embezzlement of deposit.—A_ bailee, being responsible 


for money rightfully deposited with him, may charge an embezzlement 
of it as of his own money, or may prove an embezzlement of it under 
an averment of the embezzlement of his own money.—Firemen’s Ins. 
Sk I 6a cin s Regn hiycnedne seb eeeeeeeedies apeadeees 147 


EXCEPTIONS, BILL OF. 


oe 


Exception, when necessary.—The refusal of the court to require the solicit- 
or, on motion of the defendant, to elect on which count in the indict- 
ment he would proceed, will not be revised by the appellate court, when 
no objection or exception was reserved to it—Johnson v. The State,.. 62 


. Exception necessary to decision on question of fact.—A party who wishes to 


revise on error the action of the probate court, upon a question of 
fact, must reserve it by exception or otherwise, and must set out, either 
on the minutes or in a bill of exceptions, the evidence on which the 
court acted.—Code, § 1891.—Reese v. Gresham,..........0...eeeee0- 91 


3. Exception construed.—Where the bill of exceptions, after stating that the 


defendants objected to the reading of a deposition, on the ground that 
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EXCEPTIONS, BILL OF—continvep. 


the witness was incompetent, proceeded thus: “ This objection was 
overruled ; and the defendants, by their counsel, then objected to the 
entire deposition as improper and illegal testimony. This objection 
was overruled, and the defendants excepted,”’—held, that the exception re- 
ferred only to the last ruling of the court, and did not reserve the 
question of the competency of the witness—Chamberlain & Co. v. 
Ee a ee ee 


- Exception, how reserved—Where the bill of exceptions stated, that the 


plaintiff offered in evidence a certain deed, *‘ to the introduction of 
which defendant objected ; and the court overruled the objection, and 
permitted it to be read to the jury, against the objection of the defend- 
ant,”—held, that no exception or objection was reserved to the ruling 
of the court.—Gager v. Doe d. Gordon,............ccccceseccceeees 


EXECUTION. 
1. Exemption law (Code, § 2462) construed, as to meaning of term ‘work-horse.’— 


A stallion may be exempt from levy and sale under execution, if one 
of the purposes for which he is kept is the use of the family in the per- 
formance of the ordinary services of a work-horse, although he is some- 
times used for other purposes ; but the use is a question of fact for the 
decision of the jury, which the evidence in this case did not authorize 
the court to assume. (Rice, C. J., dissenting, held that the evidence 
justified a general charge in favor of the claimant without hypothesis.) 
PM MME. tics nh heb Senn Suheaes si ciswa aor osdowceesasier 


EXECUTORS AND ADMINISTRATORS. 
1. Extraordinary services and compensation of administrator —When an estate 


is kept together under an order of court, and the money belonging to 
it loaned out, the services rendered by the administrator in the dis- 
charge of the duties thus imposed on him are special and cxtraordinary, 
(Code, § 1825,) and the court may allow for them a just compensation, 
to be determined upon the evidence adduced.—Reese v. Grasham,.... 


2. Competency of executor as witness for will—After issue joined contesting 


the probate of a will, an executor, who is shown by the record to be 
one of the proponents, cannot demand to be discharged, as a matter of 
right, on offering to deposit in court a sum of money sufficient to cover 
the costs, in order that he may be examined as a witness to sustain the 
will.—Deslonde and James v. Darrington’s Heirs,................... 


3. Warranty of administrator binds him personally—An administrator, in 


selling the slaves belonging to his intestate’s estate, may warrant their 
soundness, and thus bind himself personally—Stoudenmeier v. Wil- 
Se reer err ers Tere ey ere Tee Tee eT eee eee eee 


FALSE PRETENSES. 
See Crimiva Law, 19, 22. 


FRAUD. 


1. When fraud is question of law or of fact—Although fraud vel non, when 
the facts are clear and undisputed, is a pure question of law for the de- 
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FRAUD—conTinveED. . 
termination of the court ; yet, where there is any conflict in the evidence, 
or where the facts are not clear and indisputable, the question should 
be left to the decision of the jury.—Upson v. Raiford...... eel hiereaiers 

2. Vendor’s retention of possession; after absolute sale, explained by contract of 
hiring. —The retention of possession by the vendor of a slave, after an 
absolute sale, may be explained by proof of a bona-fide hiring, the con- 
miGeretinn OF WHEW WOE PONE... wo. ccc ccc cc cccccccevcncseccscecses 

3. Consideration of such contract—The retention of possession by the vendor 
under a contract of hiring, the consideration of which was the board 
and clothing of the slaves, though a suspicious circumstance, may con- 
sist with fairness and honesty ; and the fact that the keeping of them 
was expensive to him, would not, of itself, authorize the court to assume 
that the hiring was simulated and unreal.................. e000 

4. Fraud, when good defense to note—The maker of a promissory note, given 

for the purchase money of a slave, at a public sale made by an admin- 
istrator under an order of court, may sct up fraud in the sale as a defense 
to the note.—Atwood’s Adm’r vy. Wright... ........... ccc eee cee eeee 

. Fraud of agent affects principal.—The fraud of the auctioneer by whom the 

sale was made, although he was not authorized by the administrator to 
make the fraudulent respresentation. is a good defense to a suit on the 
note for the Purchase MONEY 6... :0i0's/s si: 160d de se aieleicieie's oles views evs 

6. When misrepresentations amount to fraud——Representations of soundness, 

recklessly made by the auctioneer for the purpose of inducing the pur- 
chaser to buy, may amount to fraud, although the auctioneer did not 
know at the time that they were false; and if the purchaser buys on 
the faith of such representations, the fact that the administrator gave 
public notice, before the commencement of the sale, “ that no warranty 
of soundness would be made, and that every purchaser must judge for 
himself,’”’ does not avoid the defense of fraud...............eeeee eee 
. When misrepresentation is fraud—A misrepresentation by the vendor, in 
regard toa material fact, which operated as an inducement to the 
purchase, upon which the purchaser had a right to rely, and by which 
he was actually deceived and injured, is a fraud, and confers upon the 
purchaser the right to avoid the contract, whether executed or executory. 
PT I TR nisi be eta cca ein aces icseenieses or eieeees 

8. When misrepresentations do not amount to fraud.—The honest expression of 
opinion by the vendor as to the location of one of the boundary lines, 
even though erroneous, is not such a misrepresentation as constitutes a 
fraud on the purchaser, and is not available to him in abatement of the 
purchase money.—Stow v. Bozeman’s Executors 
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FRAUDS, STATUTE OF. 


1. As to three years possession of property—A possession of slaves under a 
bona-fide contract of hiring, for valuable consideration, is not within the 
second section of the statute of frauds ; end it makes no difference, in 
legal effect, whether the hiring is at will, from year to year, or fora 
definite period.—Upson v. Raiford 


ee 


2, What is possession upon valuable consideration—If the vendor of a family 
of slaves retains possession of them, after an absolute sale, under a 
bona-fide contract of hiring, the consideration of which is their board 


. 188 


188 


. 188 


393 




















174 INDEX. 











FRAUDS, STATUTE OF—continvep. 
and clothing, this would be a possession upon valuable consideration, 
if the chief value of the property was its prospective growth and-im- 
provement, and the board and clothing of the slaves was a fair equiva- 
lent for such services as they could render.................c0eeecees 

8. As to contract of sale——A contract for the sale of promissory notes, at a 
price not exceeding two hundred dollars, is not required to be in writing, 
although the notes are not delivered at the time, nor any part of the 
price paid. Hudson & Stokes v. Weir & Tate..........6....0000ceee 

4. Promise construed, and held not within the statute of frauds—A promise by 
an executor, in these words: “Let the children of J. M., deceased, have 
any goods they wish, and charge them to the children separately, and 
I will pay for them at the end of the year, or as soon as the cotton crop 
is sold,”—is a direct, and not a collateral undertaking, and binds the 
promisor personally, although he was authorized by the will to supply 
the children with"goods, and both he and the creditor expected pay- 
ment to be made out of the estate, and the goods were charged to the 
eT ROOM UN cai iw es pancsscctnvasee soveswcees 


FRAUDULENT CONVEYANCES. 


1. When assent of preferred creditors to deed of assignment will be implied—As a 
general rule, the assent of the preferred creditors, to a deed of assign- 
ment which is beneficial to them, will be implied ; but not when the 
deed was made with intent to defraud the other creditors of the grantor. 
I Wi SIRS ii iis oh W SS deen escccidescccceces ‘ 

2. When bankruptcy revokes assignment—A fraudulent deed of assignment, 
when the express assent of the beneficiaries is not shown, is a mere 
power, and subject to revocation ; and the bankruptcy of the grantor 
6 kais cabana TREbs shee ewe edendecctweenses 

3. Rights of assignee in bankruptcy to property fraudulently conveyed by bankrupt. 
Property conveyed by the bankrupt, prior to filing his petition, by deed 
of assignment fraudulent as to his creditors, vests in the assignee in 
bankruptcy, if the preferred creditors have not expressly assented to it ; 
and it is the duty of the bankrupt, if he still retains the possession of 
the property, to surrender it in his schedule... ...................0 08 

4. Mortgage held fraudulent and void as against creditors. —A mortgage, execu- 
ted by aman and his wife, who were engaged in the mercantile 
business as partners, to secure certain debts on which the mortgagees 
were bound as sureties and endorsers for them, and also a balance due 
one of the mortgagees on the original purchase of a stock of goods from 
him ; conveying, by general words of description, the debtors’ entire 
stock of goods, with the outstanding notes and accounts ; neither fixing 
a law day, nor authorizing the mortgagees to sell or take possession of 
the goods on default being made in the payment of the secured debts ; 
and providing that the mortgagors should continue to carry on their 
business as before, and to sell to responsible men in the usual way, (the 
mortgagees to have the entire control of the proceeds of sale, for the 
purpose of paying the secured debts,) and that all other goods which, 
through the assistance of the mortgagees, might be afterwards purchas- 
ed for replenishing the stock and keeping up the business, should be 
held liable to all the provisions of the mortgage,—is not fraudulent on 
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FRAUDULENT CONVEY ANCES— continvep. 
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its face, but becomes fraudulent and void, as against other creditors, on 
proof that the husband, at the time it was executed, was wholly insol- 
vent; that it conveyed all the separate property of the wife, except 
the interest therein which had been conveyed by a previous mortgage 
to secure the balance due on the purchase of the original stock of goods; 
that the mortgagees, at the time they agreed to become bound on the 
debts made in replenishing the stock of goods, knew that the mortgagors 
were somewhat embarrassed, and unable to purchase goods on their 
own credit ; that they became bound for these debts, on the agreement 
of the mortgagors to secure them against all loss on account of their 
suretyship, and also to secure the balance due one of them on the pur- 
chase of the original stock of goods, although it was not shown that the 
first mortgage was an inadequate security ; that there were other cred- 


itors at the time the mortgage was executed, one of whom had reduced . 


his debt to judgment ; and that within a few months after the execution 
of the mortgage, although it stipulated that the business should be 
carried on at the same place, the mortgagors packed up the goods, 
with the consent of the mortgagees, and attempted to remove them 
beyond the limits of the State-—Constantine v. Twelves.............. 
Registration and notice——Actual notice of a prior unrecorded mortgage 
dispenses with the necessity of registration: a party who, with such 
actual notice, takes a conveyance of the mortgaged property, can claim 
no advantage, as against the prior mortgagee, on account of the want 
OL TE PIBUTA PON. —BOy Ol Ve BCOR «51515105018 %-<°s ioc niata; a Suacd/ aa peko ofp onarecs tie eaisiers 

W houre creditors and purchasers under act of 1828.—Taking a second mort- 
gage as a further security of a pre-existing debt, without incurring any 
new liability, or parting with anything valuable, does not constitute 
the mortgagee either a creditor or purchaser under the act of 1828.— 
ny Se hss cb cnecenakgr Kh eeis 1eiwdtewheeenation . 


GAMING. 
See Criumnan Law, 14, 17. 


GARNISHMENT. 
See ATTACHMENT AND GARNISHMENT. 


- GIFT. 
1. 


Parol gift to feme covert for her separate use.—A valid gift of slaves, to the 
sole aud separate use of a married woman, may be made by parol ; but, 
where the donor has previously conveyed the slaves, by deed, to the 
donee, no interest passes by his subsequent parol gift.—Lockhart and 
WHAECPW6 JO AMCD OI <1 ohareiotsjais js 10/0 /ainrs me a d@ sles iesie siise Mieiaelam a sete eas 
2. Registration of deed of gift—A deed of gift, executed in another State, 
and conveying a slave to a father for life, with remainder to his daugh- 
ter, is not required by our statutes to be recorded in this State— 
Fralick v. Presley and Wife.........cccccccsesscresccccpvccencuges : 


GUARANTY. 
1. Notice of acceptance—To render one liable as guarantor on an offer to 
guaranty a debt to be contracted by a third person, reasonable notice 
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of its acceptance must be given to him ; unless the guarantor and cred- 
itor reside in the same city, and the agreement to accept is contempo- 
raneous with the offer to guaranty.—Cahuzac & Co. v. Samini........ 
Construction of guaranty.—A promise by defendant, in consideration that 
plaintiffs would, from time to time, sell and deliver to a third person, 
who desired to open an account with them, such goods as were neces- 
sary and proper in his line of business, and on the usual terms of credit 
on which such goods were sold, that he would pay for them if the 
debtor failed to pay, is a continuing guaranty...................... 
Notice of amount advanced.—Where a continuing guaranty, unlimited in 
amount, has been accepted, and notice of its acceptance has been given 
within a reasonable time, it is not incumbent on the creditor to give 
notice of the amount advanced on the faith of it, but it is the duty of 
the guarantor to see that the confidence is not abused............... 
Averment of acceptance and notice —“Which promise plaintiffs accepted, 
of which defendant had due notice ; and plaintiffs aver that, relying 
on said promise,” they furnished goods to the debtor, &c.—held a sufli- * 
cient averment of the acceptance of the guaranty and notice to the 


MURDER RC pierre eee icin ae sates eis visias wirlala wis = sine bisials s 510s s viele «we 


. Suit against principal debtor—A suit against the principal debtor, when 


he is insolvent and has failed to pay, is not necessary to perfect the 
liability of the guarantor, on a promise to pay if the debtor “failed to 
WONG ca m.cloie PERO ene nioanu maim yi les aes ss oeriem easiest Se 288 
Notice of principal debtor’s default.—In an action on a continuing guaran- 
ty, unlimited in amount, for goods sold on a credit of ninety days, the 
complaint alleged, that sales, amounting to $750, “were made from 
the 26th July, 1853, up the 23d August, 1854” ; that partial payments 
were, from time to time, made by the debtor; and that en the 
Ist December, 1854, he was in default to the amount of $350, of which 
notice was then given to the guarantor; but no other dates or 
amounts were specified,—held, that the alleged notice was only sufficient 
to fix the guarantor’s liability for the amount of the purchase last 
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HUSBAND AND WIFE. 
1. When husband, as distributee, shares in separate estate of deceased wife—On 


2° 


the death of the wife, intestate, her surviving husband is entitled, un- 
der the provisions of the act of 1850, to one half of the separate estate 
secured to her under that act or the act of 1848 ; but he takes nothing 
under this statute in property which vested in the wife, by bequest, 
before the passage of the act of 1848, although the period of its distribu- 
tion did not arrive until 1854.—Hardy v. Boaz..............--.00:- 
Husband’s marital rights The marital rights of the husband attach to 
slaves, belonging to his wife, which are in the possession of a bailee at 


the time of the marriage.—Gwynn and Wife v. Hamilton’s Adm’r..... 233 


3. Right of wife to possession and control of trust property.—Where the estate 


of the wife is secured, by ante-nuptial contract, toher sole and separate 
use during her life, and the naked legal title is vested in her husband 
as trustee, she is entitled, on application to a court of equity, to the 
possession and control of the property, when most of it is of such a 
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character that its enjoyment consists in its use and possession, and it 

does not appear that she is incompetent to manage it, or that her pos- 
session would be inconsistent with the rights of any of the cestuis que 
trust.—Roper v. Roper..............2005 ee Were ctecinieistelinistoes sieteeies 247 
Removal of husband from trusteeship—If the husband, by fraudulent de- 

sign, or in disregard of the rights of his wife, or through indifference 

to the duties of his office, assumes the exclusive control and manage- 

ment of the trust property, a court of equity would remove him from 

the trusteeship ; but when his assumption of such authority is shown 

to be the result of a mere misapprehension of his own rights, and the 

trust estate has suffered no injury thereby, it is not a sufficient ground 

of removal ; nor will he be removed on account ofa mere disagreement 

between him and his wife, which is not shown to have originated ‘from 

His CPA UISCOMMUOE. ..o.e-oic:5i5:0/5:0 6510.4 5;0-0:0'ssio'e.creiee sete were easee se nek ame 
Wife established in possession.—If the evideuce does not establish a suffi- 

cient ground for the removal of the husband as trustee, but shows that 

he assumed, through misapprehension of his own rights, the exclusive 

control and management of the trust property, the wife is entitled to 

a decree against him, establishing her in the possession and control of 

ETOH ESTO OY Zao oie i0, 5 cy evois ote sic iovei'e ‘ose ores o/ata de inin, brassloudiero.be7a's. 6, ataaroleie sieteleiete 247 
Increase and profits of trust estate—The wife is entitled to the income and 

profits derived from her separate estate, secured to her by ante-nuptial 

contract ; but if the husband, while living with her, receives such in- 

come and profits, it will be presumed, in the absence of an express 

dissent on her part, that they were so received with her consent, and 

they will be regarded asa gift to hiM.............. cece eee eeeeee 247 
Slave purchased by husband not a part of trust estate—A slave, purchased 

by the busband at the request of the wife, and paid for partly with the 

proceeds of the cotton crop belonging to her trust estate, and partly 

by the wife herself, will not be regarded as a part of the trust estate, 

when it is shown that, at the time of the purchase, the parties were 

living together, and that the husband received the income and profits 

of the trust estate under an implied gift from the wife........ Stocco San 
Husband’s interest as distributee in separate estate of deceased wife.—On the 

death of the wife, intestate, having a separate estate secured by law, 

the husband is entitled to one half of the personalty, absolutely, whether 

in possession or not.—Marshall v. Crow’s Adm’r...... shebesevietenu 278 
Parol gift to feme covert for her separate use—A valid gift-of slaves, to the 

sole and separate use of a married woman, may be made by parol ; but, 

where the donor has previously conveyed the slaves, by deed, to the 

donee, no interest passes by his subsequent parol gift—Lockhart and 

Se We I i S58 n 6 vic ea go CeceRL oka suns eh nena eneeneeehe es 855 


10. Effect of husband's admission of wife's title. —If the husband, in ignorance 


of his marital rights, disclaim all interest in slaves received from his 
father-in-law under a deed of gift to his wife, and admit that they be- 
long to his wife during her life, and at her death to her only daughter, 
such admissions vest no title in theywife during coverture, and are in- 
effectual, for want of delivery, as a gift to the daughter............ . 355 


11. Reduction to possession as husband of wife’s chattels. —The marital rights 


of the husband do not attach to slaves, belonging to his wife, which he 
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HUSBAND AND WIFE—continvep. 
receives and holds, in ignorance of his rights, as the separate property 
_ of his wife, disclaiming all ownership in himself, and never attempting 
‘to assert his marital rights until after the death of his wife........... 
12. Widow’s title to possession of chattels of intestate husband—When the hus- 
band dies intestate, and his widow remains in possession of his personal 
chattels, her right to their possession, until administration is granted 
on his estate, against every one but the rightful administrator, is 
maintainable upon a -principle analogous to that which enables the 
finder of lost property to maintain trover for it against every one but 
the real owner.—Crum v. Williams, adm’r, &....2........5 00. eee ee 
13. When wife must sue or be sued alone—Under the provisions of the Code, 
(§§ 1982, 1997, 2131,) in suits relating to the wife’s separate estate 
created by statute, she must sue and be sued alone, where the suit is 
for the corpus of the property, or for damages to the property itself, as 
distinguished from its use ; and where the rents, income and profits of 
the property are the mere incident of a suit for the property itself, 
and not the foundation of the suit, she may recover them.—Pickens 
ry BN os 5s Raden KS Ss bo wusese dace MAC eae a ialonie susie 
14. When husband must sue alone.—Where the wife's separate estate iscreated 
by contract, and such contract appoints no trustee, the husband alone 
has the right of action, after he has once reduced the property to pos- 
session ; and where the separate estate is created by statute, but the 
rents, income and profits are the foundation of the suit, he must sue 


15. When husband and wife must be joined —Husband and wife must be join- 
ed, either as plaintiffs or defendants, in suits not relating to her separate 
estate created by statute, where the marriage took place before the Ist 
March, 1848, and the object of the suit is to reduce to possession some 
chose in action of the wife of which the husband has never had_pos- 
session, either actual or constructive; or where the separate estate 
is created by contract, which contract appoints no trustee, and the 
husband has never reduced the property to possession; or where the 
action is brought for a tort committed by or upon the wife; or wkere 
it was necessary, at common law, on account of her interest, that the 
wife should be joined. But where the wife has a purely equitable in- 
terest in the subject-matter of the suit, which, before the adoption of 
the Code, was cognizable only in a court of equity, her remedy is still 
in that court, and is not affected by section 2131 of the Code......... 

16. When wife cannot be sued with husband.—Under the Code, as at common 
law, the wife cannot be joined as a defendant with her husband, in an 
action on a promissory note executed by them jointly, during coverture, 
for the purchase money of a tract of land.—Gibson v. Marquis and 
WMO Pern riRe ees ee naar ice kG See ese idawisis use Sis wis Sie HS Sowers eisai 

17. Domicile of husband and wife. —Iti is a settled general rule of law, that 
the domicile of the wife follows that of the husband ; but an exception 
to this rule is, that the wife must be allowed, for the purpose of obtain- 
ing a divorce, to acquire a separate domicile in the State in which she 
is actually living at the time she is deserted by her husband, even 
where the desertion consists in his refusal to allow her to return, after 
having left his abode in another State—Hansberry v. Hansberry..... 
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INDIAN RESERVATIONS. 

1. President’s approval of contract, how proved.—The president’s approval of 
a contract for the sale of an Indian reservation, cannot be proved by 

_ the mere certificate of the secretary of war, not under the seal of his 
department, endorsed on the contract.—Doe d. Tillman v. Leng and 
RIPCCIAMIS ccs cag chleine vie o1s'ssid Wale Fla erelemisieeeane venus niswees samen 


INJUNCTION. 

1. May be granted by judge of city court of Mobile——Under the statute defining 
the jurisdiction of the city court of Mobile, (Session Acts 1851-2, p. 75) 
coustrued in connection witb the constitutional powers of the circuit 
judges, the judge of that court has power to grant writs of injunction, 
to be operative in that county.—£x parte Greene and Graham,........ 

2. Limitation and operation of such injunction. —The judge of the city court of 
Mobile can only grant an injunction, to be operative in that county ; 
but it is no objection to an injunction granted by him, in a cause pend- 
ing in the chancery court at Mobile, that some of the defendants reside 
HREOC GET COUMEEY 4 5:6: ois::si<in'isia:5 bo awn ss 5 Wieictalelere ern ate dls wale retorted 

3. Dissolution of injunction on answer—When the answer to a bill to enjoin 
the collection of a judgment or execution at law, so far denies the alle- 
gations of the bill, as to leave it without equity as respects the other 
facts not denied, the injunction may be dissolved on the answer.—Rog- 
OTIS (Gis RHEL OE i555 u's Stavaials C iar’ 0 Sr eieiowrawln Sisis eens eewa kee ee 


INSOLVENT ESTATES. 


1. Limitation of appeal from decree of insolvency.—The limitation of an appeal 
from a decree declaring an estate involvent, which was one year under 
the act of 1843, is thirty days under the Code (§ 1888); and such a de- 
cree, rendered before the adoption of the Code, is not one of the 
“existing judgments or decrees” which are within the proviso to sec- 
tion3040.—Banks v. McDougald’s Adm’r,.............cccececcscces 
Murshaling assets between individual and partnership creditors—In the distri- 
bution of the separate estate of a deceased partner, which has been 
decreed insolvent, the partnership creditors will be postponed to the 
individual creditors, when it is shown that the surviving partner has 
“sued upon several claims due the said firm, and collected the money 
upon them by due process of law ;” although it is also shown that they 
have obtained judgments, with return of no property found, against 
the surviving partner, and that he is insolvent—Van Wagner & Yeo- 
EET eT CTT TET Ee TT Pe Creer 


ad 


INTEREST. 


52 


52 


75 


1. How computed—In making an abatement of the purchase money, it is 


a proper method of computing interest, to divide the amount of the 
damages by the number of notes originally given for the putchase 
money, and to allow interest on each sum from the time the notes re- 
spectively fell due to the time when new outstanding notes were sub- 
stituted.—Stow v. Bozeman’s Executors,.............cccccccecccces 


JOINT TENANTS AND TENANTS IN COMMON. 


1. Conversion by joint owner, or tenant in common, not larceny.—A joint owner, © 
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JOINT TENANTS—continven. 
or tenant in common, cannot be guilty of larceny by taking and dis- 
posing of the whole property to his own use ; unless he takes it out of 
the hands of a bailee, with whom it was left for safe keeping, and the 
effect of such taking would be to charge the bailee.—Kirksey v. Fike, 206 
2. Partition—A bill lies to obtain partition of personal property between 
tenants in common.—Marshall v. Crow’s Adm’T,.......-..00000+00005 278 








JUDGMENTS AND DECREES. 

1. Amendment nunc pro tunc.—A judgment against the defendant, in a pro- 
ceeding under the bastardy act, may be amended at a subsequent term, 
nunc pro tune, so as to require the annual payment to be made on the 
“first Monday of January,” as the statute directs, instead of the ‘first 
day in January.’’—Williams v. The State..............cceee essen 9 

2. Judgment on void attachment.—A judgment by default, predicated ona 

void attachment, is also void for want of jurisdiction ; and where the 

judgment against the defendant is void for want of jurisdiction, there 

can be no valid judgment against the garnishee.—F lash, Hartwell & Co. 

FINNS POO. LG Sk Lins nie oe 8515 06 SRG NGI Ww nds oaesesewds 141 

Admissibility and effect of judgment against principal as evidence against surety. 

A recovery against the principal, for his defalcations as secretary of 

an incorporated company, is not evidence against the surety on his 

official bond, either of the fact of embezzlement, or of the amount 

embezzled ; but it would be admissible, it seems, in connection with 
proof that it was for the same defalcations for which the surety was 
sued, and that it had been partly paid or discharged.—Firemen’s Ins. 

ay NPE OMC ECS 0 \s siecle oe oo ew Aik CSR a RSs www4 OH os vixis'ioeisie 147 

4. On verdict for plaintiff in detinue—In detinue for a slave, if the jury “find 

for the plaintiff, and assess the damages” at a specified sum, and there- 

upon judgment is rendered in his favor for the damagesand costs only, 

there is nothing in the judgment of which the defendant can complain. 

es SUE Ms 0 SSW Kee KES sar cdewee es sseescveses 174 

Validity of order of sale of decedent’s land.—If the court had acquired ju- 
risdiction of the proceeding, the order of sale is not void, when collat- 
erally attacked, because made in vacation; nor because it fails to prescribe 

the character and place of the sale, and the notice to be given.—Mat- 

ce ae | i a er 210 

Judgment res inter alios no estoppel—A judgment recovered by the husband, 

as administrator of his wife, is, as to the distributees of her estate. res 

inter alios acta, and therefore no estoppel—Gwynn and Wife v. Hamil- 

MRE re raat co cots honed Seen w bined ase se euSsuauuees 233 

. Transfer of judgment.—The transfer of a judgment, upon condition that 

the transferree “‘was to pay for it if he could make anything out of it,” 

does not constitute him ‘the party really interested’ in it, (Code, 

§ 2765,) nor invest him with such property that he can sue on it before 

a justice of the peace.—Pike v. Bright,............ccccssccccccores 332 

Amendment nunc pro tunc—Under the statute (Code, § 2401) authorizing 

the amendment of clerical errors “at any time within three years after 

the rendition of final judgment,” a judgment may be amended, nunc 

pro tunc, after the lapse of twelve years, when the record shows sufli- 

cient evidence.—Sartor v. Branch Bank at Montgomery............. 353 
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JUDGMENTS AND DECREES—continugp. 


9. Judgment by default final.—Unpaid calls for railroad stock are not “ in- 
struments of writing ascertaining the plaintiff’s demand,” within the 
meaning of the statute (Code, § 2366) authorizing the rendition of a 
final judgment by default without the intervention of a jury.—Connoly 
v. Ala. & Tenn, Rivers Raliroad Co.,.........0sccccvcsctccccssdsess 367 

10. Revival and presumed satisfaction of judgment.—A judgment rendered by 
a justice of the peace before the adoption of the Code, upon which an 
execution was issued within a year, and was returned ‘no property 
found,’ is not presumed satisfied after the lapse of more than ten years 
without the issue of another execution, and may be revived by sci. fa 
on proof of-these facts.—Shelley, use &c., v. Graves,...........-006- 385 

11. Judguent by nil dicit— When the defendant appears by attorney, and 
does not plead, judgment by nil dicit is proper.—Stewart v. Goode & 
ah KnWes Ss id ndcnn see cinensdeadidanukeehens eee 476 





JURISDICTION. 


1. Of justice of the peace.in bastardy cases.—A justice of the peace has no ju- . 
risdiction of a complaint under the bastardy act, unless the mother of 
the child is a single woman, and is pregnant (or has been delivered) in’ 
the county in which the justice acts; but, if the complaint does not 
state these facts, the justice may determine their existence from other 
evidence, and should then state them in his warrant, so that his juris- 
diction may appear on the face of his proceedings.—Williams v. The 


warrant of the preliminary facts on which his jurisdiction depends, and 
which it is his duty to determine, are evidence that he did determine 
their existence ; and his determination of their existence, in the absence 
of evidence showing it to be erroneous, is conclusive between the par- 


3. Validity of garnishment on void attachment—When a suit is commenced by 
an original attachment, which is void on its face for want of jurisdic- 
tion in the officer who issued it, and there is no appearance, plea, or 
waiver by the defendant in attachment, the summons of garnishment is 
also void, and the court has no jurisdiction of the proceedings.—Mat- 
Crem, Pam Be Vs a gins os waisisieeiad cee desneevasssnes 136 

4. Invalidity of original attachment issued by clerk of city court of Mobile—An 
original attachment, issued by the clerk of the city court of Mobile, is 
void ; and a judgment by default, predicated on sueh attachment, is 
also void for want of jurisdiction—Flash, Hartwell & Co, v. Paul, 
OG OO ap ania cisins.scraicheru dive 610 wise ese Wbts ere Tatovwvasore olelurslensionsieanei aserere 141 


. Jurisdiction of orphans’ court to order sale of land.—Under the act of 1818, 
the orphans’ court acquired jurisdiction to order a sale of a decedent’s 
real estate, on its reception of a petition by the administrator, stating 
that a sale of the real estate would be less injurious to the estate than 
a sale of the slaves, and that a sale of a portion of the estate was nec- 
essary to discharge debts.—Matheson’s Heirs v. Hearin ,............. 210 
6. Nominal amount insufficient to support jurisdiction—In an action on a con- 
tract, commenced in the circuit court, if the complaint shows a cause 


oe 





| 
| 
| 
| 
| 
| 


782 - INDEX. 








JURISDICTION—continveEp. 


of action for only a nominal sum, it is not sufficient to sustain the ju- 
risdiction of the court.—Cahuzac & Co. v. Samini................... 
. Jurisdiction by consent.—In a real action, the circuit court of the county 
in which the lands lie has jurisdiction of the subject-matter ; and it is 
competent for the parties, after a change of venue has been ordered, to 
come into court by consent, have the order rescinded, and give the 
court jurisdiction of their persons —Gager v. Doe d. Gordon,......... 
8. Judicial ascertainment of jurisdictional fact.—If a court of limited jurisdic- 
tion is charged with the ascertainment of a jurisdictional fact, and its 
proceedings shows that this fact was ascertained, it cannot be collate1- 
ally impeached; but the ascertainment of such jurisdictional fact can 
not be inferred from the mere exercise of jurisdiction by the court. 
(Overruling Wyatt’s Adm’r v. Steele, 26 Ala. 639.)—Wyatt’s Adm'r 
eee Ace ke cde rede ens Risa seen en 
9. Jurisdiction of orphans’ court to order sale of personulty.—Although the 
orphans’ court, under the general powers conferred on it by the act of 
1806, (Clay’s Digest, 300, § 21,) may have been a court of general 
jurisdiction; yet, as to its power to order a sale of the personal prop- 
erty of anestate, which it derived exclusively from the act of 1809, 
(Jb. 223,§ 13,) it must be considered a court of special, or limited juris- 
diction, and its records, therefore, must affirmatively show the facts 
necessary to sustain its jurisdiction............. ccc cece cece ee eeee 
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JUSTICE OF THE PEACE. 

1. Jurisdiction in bastardy cases.—A justice of the peace has no jurisdiction 
of a complaint under the bastardy act, unless the mother of the child 
is a single woman, and is pregnant (or has been delivered) in the 
county in which the justice acts; but, if the complaint does not state 
these facts, the justice may determine their existence from other evi- 
dence, and should then state them in his warrant, so that his jurisdiction 
may appear on the face of his procceedings.—Williams v. The State. . 

2. Judicial ascertainment of a jurisdictional fact-—The recitals in a justice’s 
warrant of the preliminary facts on which his jurisdiction depends, aud 
which it is his duty to determine, are evidence that he did determine 
their existence ; and his determination of their existence, in the absence 
of evidence showing it to be erroneous, is conclusive between the 
CULE CSERCEN Gt Gis sie as GGesi 6s e655 sins com nickbo)s0-5s die i00' 


LIMITATIONS, STATUTE OF. 

1. Proviso to section 3040 of Code, as to limitation of appeals, construed.—The 
proviso to section 3040 of the Code, as to existing judgments and de- 
crees, does not except from the statute of limitations governing appeals 
all judgments and decrees then existing, but only such judgments and 
decrees as would otherwise come within the provisions of that section ; 
that is, those from which appeals would be barred in two years.— 
SOMME Vs mACEPOMIERI AMA D555 5 i550 io snes cca s sees see seeee cess 

2. Limitation of appeal from decree of insolvency.—The limitation of an appeal 
from a decree declaring an estate insolvent, which was one year under 
the act of 1843, is thirty days under the Code (§ 1888); and such a de- 
cree, rendered before the adoption of the Code, is not one of the 
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LIMITATIONS, STATUTE OF—continvuep. 


“existing judgments or decrees” which are within the proviso to 
section 3040.............. prakareseets ia BInvOR Aes eal oje el analets arauateTatelereotteres 


3. What will remove bar of statute of limitations.—To revive a debt barred by 


o 


the statute of limitations, there must be a promise by the debtor to pay 
the debt; but this promise may be either express or implied, condi- 
tional or unconditional. Ifimplied, there must not only be a clear 
and distinct recognition of the debt, but it must be unaccompanied 
with any expressions which leave it doubtful whether the debtor was 
willing to waive the benefit of the statute ; but if the promise is ex- 
press, though conditional or dependent, proof of the performance of 
the condition is all that is required.—Evans v. Carey..............++ 
Construction of subsequent promise, when question of law.—Where the words 
relied on to take the case out of the statute of limitations, amount in 
law to an express promise, there is no necessity for referring their con- 
struction to the jury, but the court may instruct them as to the legal 
SE ONG i. hse eneneckiceekende chen ebecekes CaNeeNed 


- What words amount to an express promise—Where plaintiff met defendant 


at the house of a common relative, and refused to speak to him, and 
defendant afterwards complained of this to his relative, who then told 
him, that plaintiff “considered he had treated him badly, in permitting 
him to suffer largely as his endorser in bank”; at which defendant 
“seemed surprised, and said, if plaintiff had paid anything on account of 
such endorsement, he (defendant) was able and willing to pay it to plaintiff,” — 


" held, that the words amounted in law to an express promise, aud, on 


6. 


7. 


8. 


proof of the payment by plaintiff, took the debt out of the statutes of 
SI ONE AN iin os sin ie ik kc ckke cds cdeerweweeSenbowes 

When statute of limitations commences to run aguinst trustee-—Where the 
separate property of the wife is allowed by her trustee to remain in 
possession of her husband, who, at his death, disposes of it by his will ; 
and the trustee is cognizant of facts which are sufficient to charge him 
with implied notice of the general provisions of the will before it is 
admitted to probate,—the adverse possession of the husband’s executor, 
as against the trustee, commences to run from the probate of the will 


W hen cestui que trust is barred in equity.—The rule is well settled, that if 
the trustee delay the assertion of his rights until he is barred by the 
statute of limitations, the cestui gue trust will also be barred...........+ 
How statute affects children of female slave—When the statute has effected 
a bar against the recovery of a female slave, the bar is also complete as 
to her children born after the commencement of the adverse possession. 
(Rice, C. J., dissenting, held that the bar as to the children was not 
complete until they were six years old, unless they were born after the 
completion of the bar as to their mother.)..............ce eee eee oe 


9. When statute commences to run—Where a slave is sold by an administra- 


tor in chief under an order of court which is void for want of jurisdic- 
tion, the statute of limitations does not commence to run in favor of 
the purchaser until the appointment of a succeeding administrator.— 
We ee SOM Skike ated evisenveeeneaeiusnees Reed 


10. Limitation of appeal from judgment rendered before adoption of Code-—There 


is no limitation to an appeal from a judgment of the circuit court, 
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LIMITATIONS, STATUTE OF—continuEp. 


which was rendered less than three years before the Code was adopted 
and went into operation : the old law does not apply, because it is re- 
pealed by section 10 of the Code; the provisions of the Code do not 
apply, because section 30410 exempts from its operation “ existing judg- 
ments and decrees” ; and the act of 1854 (Pamphlet Acts 1853-4, p. 71) 
does not apply, because it has no reference to appeals.—Per Stone, J., 
sitting alone.—Green vV. Maclin. .........cccccccccsscsescccscccces 
11. Adverse possession as between mortgagor and mortgagee.—The statute of limi- 
tations does not begin to run against a mortgagee out of possession, as 
in favor of the mortgagor or his vendee, even after the law-day has 
passed, until there is some overt act, or open assertion of adverse 
title, because the latter are presumed to hold in subordination to the 
title of the mortgagee ; and if a second mortgagee recover the property 
(personal) by suit from the mortgagor, and afterwards purchase at his 
own sale, the first mortgagee is not barred of his right of foreclosure, 
at least until after the expiration of six years from the sale.—Boyd v. 


MANDAMUS. 


1. Whether writ lies to compel discovery at law.—When a party to whom inter- 
rogatories are propounded in aid of an action at law, refuses to answer 
them, and the court refuses, on motion, to require him to answer, 
mandamus will not lie to compel him to answer them, if the evidence 
sought to be elicited is irrelevant ; whether it would lie in any case, 
IN isi e rhs etkNSbb skeen avdeseseeea see esis 

2. Lies to compel dismissal of suit, brought by non-resident, for want of security for 
costs.—If the circuit court refuses, on motion, to dismiss a suit brought 
by a non-resident without first giving security for the costs, mandumus 
lies to compel its dismissal— Zz parte Robbins.............000eeee eee 

3. Sufficiency of return to rule nisi—Where the proceeding was instituted to 
compel the levy of a county tax, under the authority conferred on the 
commissioners’ court by a special statute, to discharge the liability 
previously incurred by certain commissioners who were appointed to 
coatract for the erection of county buildings ; and the relator alleged, 
that a portion of the last payment on the debt was made by him out of 
his own private funds, and that the balance of the debt was paid out of 
assets and effects belonging to the county, arising from the sale of 
town-lots in Dadeville ;—he/d, that an answer, alleging “that the sev- 
eral sums of money set out in said application were paid by the said 
relator out of moneys arising from the sale of town-lots in Dadeville 
by the court-house commissioners of the county, and not out of the indi- 
vidual or private funds of said relator,” was sufficient—Commissioners’ 


703 


69 


Court of Tallapoosa v. Tarver.........cccceeeeeeeees Plessis 414 


MARSHALING ASSETS. 
See InsoLventT Estates, 2. 


MISTAKE. 


1. What is mistake of law.—If the husband, under the erroneous supposi- 
tion that his marital rights had not attached to certain slaves belonging 
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MISTAKE—continveEp. 
to his wife, delivers them to the distributees of her estate, this a pure 
mistake of law.—Gwynn and Wife v. Hamilton’s Adm’r.............. 233 


See Cuancery, 10, 11, 12, 15, 16. 


MORTGAGE. ; 

1. Admissibility of parol evidence to show absolutedeed intended as mortgage.—The 
rule has been too long settled in this State, now to be disturbed, that 
a deed, or bill of sale, absolute on its face, may be shown by parol 
evidence to have been intended only as a mortgage.—Parish v. Gates. 254 

2. Absolute bill of sale held mortgage.—A bill of sale of slaves, absolute in 
form, decreed a mortgage, against the denial of the answer on informa- 
tion and belief, on proof. by the attorney who wrote it for the parties, 
that it was purposely made absolute on its face, but was intended only 
as a security for a debt assumed by the vendee, and that, on the re- 
payment of the money, the vendor should have the slaves; it being 
shown, also, that the value of the slaves greatly exceeded the amount 
of the assumed debt, and that the slaves continued in the possession of 
Tr nabs ahs. s datiwninbav assess x6iss ends Aa awe aeae 

3. Mortgage held fraudulent and void as against creditors.—A mortgage, execu- 
ted by a man and his wife, who were engaged in the mercantile 
business as partners, to secure certain debts on which the mortgagees 
were bound as sureties and endorsers for them, and also a balance due 
one of the mortgagees on the original purchase of a stock of goods from 
him; conveying, by general words of description, the debtors’ entire 
stock of goods, with the outstanding notes and accounts ; neither fixing 
a law-day, nor authorizing the mortgagees to sell or take possession of 
the goods on default being made in the payment of the secured debts ; 
and providing that the mortgagors should continue to carry on their 
business as before, and to sell to responsible men in the usual way, (the 
mortgagees to have the entire control of the proceeds of sale, for the 
purpose of paying the secured debts,) and that all other goods which, 
through the assistance of the mortgagees, might be afterwards purchas- 
ed for replenishing the stock and keeping up the business, should be 
held liable to all the provisions of the mortgage,—is not fraudulent on 
its face, but becomes fraudulent and void, as against other creditors, on 
proof that the husband, at the time it was executed, was wholly insol- 
vent ; that it conveyed all the separate property of the wife, except 
the interest therein which had been conveyed by a previous mortgage 
to secure the balance due on the purchase of the original stock of goods; 
that the mortgagees, at the time they agreed to become bound on the 
debts made in replenishing the stock of goods, knew that the mortgagors 
were somewhat embarrassed, and unable to purchase goods on their 
own credit; that they became bound for these debts, on the agreement 
of the mortgagors to secure them against all loss on account of their 
suretyship, and also to secure the balance due one of them on the pur- 
chase of te original stock of goods, although it was not shown that the 
first mortgage was an inadequate security ; that there were other cred- 
itors at the time the mortgage was executed, one of whom had reduced 
his debt to judgment ; and that within a few months after the execution 
of the mortgage, although it stipulated that the business should be 
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MORTGAGE—conTINUED. 


carried on at the same place, the mortgagors packed up the goods, 
with the consent of the mortgagees, and attempted to remove them 
beyond the limits of the State —Constantine v. Twelves............. 607 
4, Mortgage not affected by renewal of note——The renewal of a note or bill of 
exchange, secured by mortgage, is neither a payment nor a dicsharge of 
the lien of the mortgage.—Boyd v. Beck............. ccc cee ees 703 
5. Nor by second mortgage on same and other property —A second mortgage, 
on the same and other property, postponing the law-day fixed by the 
first, does not destroy the lien of the first................ 00.0. eee 703 
. Registration and notice—Actual notice of a prior unrecorded mortgage 
dispenses with the necessity of registration: a party who, with such 
actual notice, takes a conveyance of the mortgaged property, can claim 
no advantage, as against the prior mortgagee, on account of the want 
EE NE MINMEIN to bios. sie seis Goi 4k GE SG Wee w.s oa wSEds KisiSiawiewerweae se 703 
. Whoare creditors and purchasers under act of 1828.—Taking asecond mort- 
gage as a further security of a pre-existing debt, without incurring any 
new liability, or parting with anything valuable, does not constitute 
the mortgagee either a creditor or purchaser under the act of 1828.— 
ee Ds se wdtnscn erin ds -rdsceecndesccvvoscescoes 703 
8. Adverse possession as between mortgagor and mortgagee.—The statute of lim- 
itations does not begin to run against a mortgagee out of possession, 
as in favor of the mortgagor or his vendee, even after the law-day bas 
passed, until there is some overt act, or open assertion of adverse title, 
because the latter are presumed to hold in subordination to the title of 
the mortgagee ; and if a second mortgagee recover the property (per- 
sonal) by suit from the mortgagor, and afterwards purchase at his own 
sale, the first mortgagee is not barred of his right of foreclosure, at 
least until after the expiration of six years from the sale... ......... 703 
9. Presumed satisfaction of mortgage debt.—Where a mortgage, given to secure 
an accommodation endorser in bank, became forfeited in 1838, while 
the bank debt was extended, from time to time, until 1842, and reduced 
to judgment in 1843; the balance due on the judgment being paid by 
the mortgagee in January, 1845,—/eld, that the mortgage debt could 
not be presumed satisfied, so as to bar the right of foreclosure, at least 
until the expiration of six years from the time of this payment........ 703 
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NEW—TRIAL. 


1. Misconduct of jury.—The separation of the jury, for a short time, while 
considering of their verdict, is a matter to be considered by the court 
on motion for a new trial, but is not a proper ground for a motion in 
arrest of judgment.—Franklin v. The State................ ce eeees 14 
2. Refusal of new trial not revisable.—The action of the primary court ona 
motion for a new trial is not revisable in the appellate court......... 14 


PARTITION. 
1. Bill lies.—A bill lies to obtain partition of personal property between 
tenants in common.—Marshall v. Crow’s Adm’rs................205- 278 


2. When trial at law is necessury.—In a suit for partition of land, where the 
complainant’s title presents a pure question of law as to the construc- 
tion of an uncontroverted deed, the denial of his title in the answer is 
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PARTITION—continurp. 
not a sufficient’ reason for requiring the title to be established at law ; 
but where the answer denies a material fact, on which the complain- 
ant’s title depends, the defendant is entitled to a jury trial—Horton 
bio) Lt Oa eR ae aN Er Tri are ee ere RUS 478 
3. Compensation for improvements.—In a suit for partition of lands between 
two tenants in common, and an account of rents and profits, a trustee 
can only have compensation for valuable and permanent improvements 
made by him, under a bona-fide claim of title, before he was apprised 
that his title was disputed ; nor can the compensation, in any event, 
exceed the rents and profits charged against him................... 478 


PARTNERSHIP. ~ 
1, Release of partner.—A parol agreement to release one partner, does not 
operate to discharge the debt as against his co-partner.—Evans v.Carey. 99 
2. Compensation to partner for services—Each partner is bound to bestow his 
attention and services in promotion of the general interest of the firm, 
and neither is entitled, in the absence of a special agreement, to com- 
pensation for such services ; nor can either partner claim compensation 
for the services of apprentices, though their board, clothing, and neces- 
sary expenses are proper charges; but a partner may prefer a claim 
for valuable services rendered by his child—Zimmerman v. Huber.... 379 
3. Liability of partner for profits on individual purchase.—If the damaged goods 
of the firm are sold at auction on account of the insurers, and pur- 
chased by one of the partners, the benefits of the purchase enure to 
the firm, and not to himself individually................ cece e cence 379 
4. Manner of stating account by master—In stating the accounts of a mer- 
cantile partnership, the master should first ascertain whether the busi- 
uess resulted in profit or loss, and to what extent; and should’ also 
dispose'of the uncollected deltas «5.66 6.2 ioes00s0sciassseeesig cassie 379 


PLEADING AND PRACTICE AT LAW. 

1. New trial and arrest of judgment.—The separation of the jury, for a short 
time, while considering of their verdict, is a matter to be considered by 
the court on motion for a new trial, but is not a proper ground for a 


motion in arrest of judgment.—Franklin v. The State............... 14 
2. Refusal of new trial not revisable—The action of the primary court ona 
motion for a new trial is not revisable in the appellate court......... 14 


3. Practice prescribed on suspension of judgment when questions of law are reserved. 
When questions of law are reserved for the determination of the ap- 
pellate court, under an indictment tor a misdemeanor, and the defend- 
ant, after conviction, gives bail to appear at the next term and abide 
the judgment, the execution of the judgment is only suspended until 
the next term of the court, unless the defendant, before that time, 
procures a reversal of the judgment in the appellate court, or an order 
extending the suspension of it; and if the defendant fails to appear at 
that term, the State is not only entitled to a writ of arrest against him, 
but may treat the undertaking as forfeited. (Code, §§ 3652, 3679.) 
But these proceedings must be had in the primary court, and thejudg- 
ment cannot be affirmed on certificate, at the instance of the State, 
when tbe clerk has failed to transmit a transcript of the proceedings, 
and the defendant has asked no order in the case.—The State v. Lowry. 44 
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PLEADING AND PRACTICE AT LAW—continvep. 


4. When motion may be made to dismiss for want of security for costs—A motion 
to dismiss a suit, on account of the plaintiff’s failure to give security 
for the costs, may be made at any time before a plea is filed, or judgment 
NN ate PE UN ois ssivie cc dsccese ccc veccveseccincgan. 71 
5. Joinder in issue on trial of contest as to validity of will.—When objections 
are filed to the probate of a will, it is not necessary to join issue there- 
on; nor cana joinder jn issue by one of the proponents work a change 
of parties to the record, or release a co-proponent from his duties and 
liabilities as such.—Deslonde and James v. Darrington’s Heirs....... 92 
6. Special plea of non est factum—aA special plea of non est factum, averring 
that the instrument was delivered as an escrow, is fatally defective, if 
: does not allege to whom the delivery was made.—Firemen’s Ins. Co. 
PMNS PMN NEEID ole cha ore icisis sis ig of Biss Gic)ai-is wie sles sisin isis 616 sie.9 60 5 oie 147 
ihe bailee may sue for embezzlement of money hinieh with him.—A bailee, 
lia responsible for money rightfully deposited with him, may charge 
an embezzlement of it as of his own money, or may prove an embezzle- 
ment of it under an averment of the embezzlement of his own money. 147 
8. Oyer, when demandable——Oyer can only be demanded of those instru- 
ments of which, at common law, the plaintiff would have been com 
pelled to make profert ; and where a deed is stated as mere inducement, 
while the gravamen of the action is the breach of a contract outside 
of the deed, the defendant is not entitled to oyer of it.—Hatton’s 
PN MEMO CS union 5 oreo ase ceeu Geiss cule sxe tho eee wes @ 266 
Waiver of irregularity in change of venue-—Where an order for a change 
of venue is, by consent of parties, rescinded by the court at a subse- 
quent term, and the cause reinstated on the docket, a motion to strike 
the case from the docket, made after the lapse of several years, may 
be overruled.—Gager v. Doe d. Gordon...............c cece eee e eee 341 
10. How administrator muy declare-—An administrator, suing in trover for 
a slave, may declare on his own prior possession in his representative 
capacity, though he has never had possession ; and if the words “as 
administrator as aforesaid” are added to each material averment of the 
declaration, they are not to be regarded as mere matter of description, 
but indicate the character in which he sues.—Wyatt’s Adm’r v. Rambo. 510 
11. How administrator may declare—In suing for the recovery of slaves 
belonging to his intestate’s estate, an administrator may declare in the 
form of complaint prescribed by the Code (p. 552), with the additional 
averment that he claims “as administrator,” &¢—Crimm v. Crawford. 623 
12. Sufficiency of complaint.—In an action by husband and wife, to recover 
slaves which are alleged to be the separate property of the wife, a 
complaint, in the form given in the Code (p. 552) “for the recovery of 
chattels in specie,” is sufficiently certain and definite, on demurrer, 
although it does not allege whether the wife’s separate estate was cre- 
ated by contract or by statute, or whether the husband has ever had 
possession of the slaves during coverture ; but no recovery can be had, 
under such a complaint, upon a cause of action which does not author- 
ize husband and wife to join as plaintiffs—Pickens and Wife v. Oliver. 528 


= 


13. When wife must sue or be sued alone-—Under the provisions of the Code, 
(§§ 1982, 1997, 2131,) in suits relating to the wife’s separate estate cre 
ated by statute, she must sue and be sued alone, where the suit is for 
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PLEADING AND PRACTICE AT LAW—contINvep. 
the corpus of the property, or for damages to the property itself, as 
distinguished from its use; and where the rents, income and profits of 
the property are the mere incident of a suit for the property itself, and 
not the foundation of the suit, she may recover them............... 528 
14. When husband must sue alone.—Where the wife’s separate estate is cre- 
ated by contract, and such contract appoints no trustee, the husband 
alone has the right of action, after he has once reduced the property 
to possession ; and where the separate estate is created by statute, but 
the rents, income and profits are the foundation of the suit, he must 
RPE iis ccc valubenendgediae 
15. When husband and wife must be joined—Husband and wife must be join- 
ed, either as plaintiffs or defendants, in suits not relating. to her sepa- 
rate estate created by statute; where the marriage took place before the 
Ist March, 1848, and the object of the suit is to reduce to possession 
some chose in action of the wife of which the husband has never had 
possession, either actual or constructive ; or where the separate estate 
is created by contract, which contract appoints no trustee, and the 
husband has never reduced the property to possession; or where the 
action is brought for a tort committed by or upon the wife; or where 
it was necessary, at common law, on account of her interest, that the 
wife should be joined. But where the wife has a purely equitable ia- 
terest in the subject-matter of the suit, which, before the adoption of 
the Code, was cognizable only in a court of equity, her remedy is still 
in that court, and is not affected by section 2131 of the Code........ 528 
16. When wife cannot be sued with husband—Under the Code, as at common 
law, the wife cannot be joined as a_defendant with her husband, in an 
action on a promissory note executed by them jointly, during cover- 
ture, for the purchase money of a tract of land.—Gibson v. Marquis 
EEN UVM os5:5 4 urs cieialavalain cine sia  tisis wiciolistoletars aces iole-eme een oe SRE 668 
17. Misjoitider of defendants available on demurrer—Where the wife is im- 
properly joined as a co-defendant with her husband, and the objection 
appears on the face of the complaint, she may demur............... 668 
18. Judgment on demurrer.—In an action against husband and wife, on a 
note executed by them jointly during coverture, if a demurrer is inter- 
posed on account of the wife’s coverture, she should be discharged from 
the action; but the plaintiff should be allowed to proceed against the 
MATRIC 1-5 eal ror aici sscnke ayale rant ataleiai arene eraiclamicieln Sirens ai sllgtaraverale ctelstars 668 
19. Plea must go as far as it assumes to go.—A plea which assumes to answer 
the whole cause of action, while it only answers a part of it, is demur- 
hie Uicees anecdonstincneusenes ss dbkss A RRbR ER 
20. Plea averring submission and award.—A plea puis darrien continuance, 
averring that the matters in controversy had been submitted to arbi- 
tration, and that the arbitrators had made an award, is fatally defective 
on demurrer, unless it sets out the submission and award, either sub- 
stantially, or in hee verba—Henry v. Porter........... 2.00. e cece ee £2 'GES 
21. Amendment of complaint.—-Under the provisions of the Code (§§ 2402-3) 
where the summons is in the name of the plaintiff individually, the 
complaint may be so amended as to authorize a recovery by him as 
administrator.—Crimm’s Adm’rs v. Crawford...........0..eeceeeees 623 
22. Presumption as to pleading in favor of judgment—Where no pleas appear 
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PLEADING AND PRACTICE AT LAW—continvep. 
in the record, but the judgment entry shows that the jury tricd the 
cause “on the issue joined between the parties,” the appellate court 
will presume, in favor of the judgment, that the plea was the general 
issue.—Phillips v. Kelly. ........cccccccccccccccccsccessccevces +++ 628 
23. Accord and satisfaction not good under general issue—An agreement, enter- 
ed into after defendant had commenced a prosecution against plaintiff 
for an assault and battery, but before the return of the warrant, to the 
effect “ that the parties would mutually drop the matter,and be friends, 
and never door say anything more in relation thereto, and that de- 
fendant would abandon the prosecution, and plaintiff would pay costs”’; 
and its performance by defendant,—though they might, if specially 
pleaded, bar a civil action subsequently instituted by plaintiff to recov- 
er damages for the same assault and battery, cannot so operate when 
given in evidence under the general issue...............eeeeee ween 628 
24. What constitutes defense under general issue—The misconduct of the plain- 
tiff, in provoking the assault, and entering willingly into the fight, 
which does not in law amount to an assault, is no defense, under the 
general issue, unless the defendant himself was wholly free from fault. 628 
25. Averment that bonds were sold at par—An averment that the corporation 
subscribed for stock in a plank-road company to the amount of $15,000, 
and that the defendant, in consideration of its’ bonds for that amount, 
assumed the liability created by said subscription, is, in effect, an aver- 
ment that the bonds were sold at par.—Mayor, &c., of Wetumpka v. 
PN a ccSRMe btn ESN s RUG CEWe NESTED s Vi neareie es eewse css’ 651] 
26. Plea of not guilty in a real action.—In an action for the recovery of 
lands, in the nature of an action of ejectment, the plea of not guilty 
(Code, § 2213) is equivalent to the consent rule, and is an admission of 
the defendant’s possession at the commencement of the suit—King v. 
ROR INEEION. gic orien hac Gessisaa do seis einicicd suisiahs caueeact.ss 542 


PLEADING AND PRACTICE IN CHANCERY. 
1. Answer on oath_—In a suit for divorce, the defendant, not being required 
to answer on oath, cannot, by swearing to his answer, claim any ad- 
vantage, nor demand fuller proof.—Mosser v. Mosser...............- 313 
2. Costs.—The decree of the chancellor, granting a divorce to the wife, 
having been reversed on error, and the evidence held insufficient, the 
costs of the appellate court were imposed on the next friend of the wife, 
and the costs of the court below on the husband.................... 818 
3. Variance between allegations and proof.—Where the bill alleges that com- 
plainant’s debtor placed certain claims in defendant’s hands, as trustee, 
to collect and apply the proceeds to the payment of complainant’s 
debt, which was then in his hands for collection ; while the proof shows 
that complainant received the claims as a payment, pro tanto, of his 
debt, and placed them for collection in the hands of defendant as an 
attorney-at-law, the variance between the allegations and proof is fatal. 
So, also, if the bill alleges that the debtor placed the claims in defend- 
ant’s hands, as trustee, for the benefit of complainant, while the proof 
shows that they were so placed in his hands for the benefit of all 
the debtor’s creditors, the variance is fatal—Crothers v. Lee......... 337 
4. Same.—Where the bill alleged, that the donor intended to convey the 
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property “to the sole and separate use and behoof of his daughter, and 
of any children she migut have, so that it should not be sulject to any 
rights, debts, or engagements of any husband whom she might marry, 
and at her death be the property of her children’’; while the proof was, 
that he “ intended to bind the property to her and her children forever” 
—“never intended to be subject to any man’s debts’ —“intendcd that it 
should go to her children at her death’—*“ gave it to her and her 
heirs’ —intended to entail the property on her and her children”— 
“made the decd to her, and considered the girl her property ,’’—/¢d, 
that the variance between the allegations and proof was fatal—Lock- 
hart and Wife v. Cameron.....1........0c0s2.0se06 Pasa et 355 
5. Certainty requisite in allegutions—An allegation in these words: “ Your 
orator further showeth, that said defendant pretends that he has hcre- 
tofore sold said property, as trustee as aforesaid, and purchased the 
same at said sale upon his own individual account ; but your orator 
insists, that if such is the case, which he denies, said defendant bought 
the same at a grossly inadequate price, and it would be contrary to 
equity and good conscience to maintain the validity of the sale,”—is 
not equivalent to an averment of the fact that a sale was made.— 
NA. IRS 6 05s tn ancarrbow antes sea Reson dear keersts ses 367 
6. Decree must pursue pleadings—The complainant cannot have a decree 
which is inconsistent with the allegations of his bill: he cannot have 
a decree setting aside a sale, when he denies that there was any sale. 367 
7. Manner of stating account by master.—In stating the accounts of a mer- 
cantile partnership, the master should first ascertain whether the Lusi- 
ness resulted in profit or loss, and to what extent; and should also 
dispose of the uncollected debts— Zimmerman v. Huber............. 379 
8. General exceptions to report—An exception, including distinct matters, as 
to some of which the report is free from error, may be unconditionally 
overruled ; or, in the discretion of the chancellor, it may be sustained 
in part, and overruled in part, unless it be so specially framed as to 
prevent such partial allowance.—Brantley v. Gunn................. 387 
9. General objection to evidence—A gencral objection to amass of testimony, 
of which a portion is legal, may be either overruled or sustained. since 
the court is not bound to sift the evidence ; and this rule applies to 
proceeiings before the mssber.. ... 5.0.60. cecesawateeuenecseianses 387 
10. Exceptions to master’s report—An exception to the master’s report, which 
does not specifically point to the particular item or matter objected to, 
may well be overruled on account of its generality —Foster v. Gres- 
CE Ts iia is hewn 05k Fhe idaieae eee TEN 393 
11. Costs.—The defendant having offered, before the filing of the bill, all 
the relief which the complainant obtained under the decree of the 
court, and the offer being refused by the complainant, held, that the entire 
costs were property imposed on the complainant.—Gallagher v. With- 
TUTE COI oso or eer ec aia zecess Rives Scale Da otra Sees ee he 420 
12. Cross-bill necessary to entitle defendant to decree —Under a bill filed by the 
purchaser for a rescission of the contract, when the facts only justify a 
decree allowing him. a credit on the unpaid notes for the purchase 
money, the defendant cannot, without a cross bill, have a decree in his 
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13. What defense may be set up by answer without cross-bill—Under a bill for 
partition and account, filed by two tenants incommon against the heirs 
and administrator of a deceased tenant, who executed the deed under 
which plaintiffs claim, the defense may be set up by answer, without 
filing a cro:s-bill, that the deed was executed through mistake and mis- 
representation as to a material fact, and therefore out not to be sustain- 
ee ON i oo cikdins 655 da sins eseie sess ccteene 637 

14. Weight of answer as evidence—When the allegations of the bill are 
denied by an answer under oath, it is incumbent on the cemplainant to 
sustain them by two witnesses, or by one with corroborating circum- 
stances ; but mere verbal admissions, unless deliberately made, and 
established and identified with reliable certainty, are not sufficient to 
overcome the positive denials of a sworn answer.—Garrett v. Garrett’s 
RADANS 5 oioc ovens boos fio MEN es <'s' 0S De.seisedlowsdeccees cs 439 

15. Practice in ordering issue at law —When a trial at law is necessary before 
a decree for partition can be rendered, the proper practice is, not to 
dismiss the bill, but to stay proceedings until a trial at law can be had; 
and in ordering a trial at law, the defendant may be required to admit 
an actual ouster.—Horton v. Sledge............. cc cece cece eee eeees 478 

16. Multifariousness.—A bill for partition and account of rents and profits, 
which unites as a defendant with the tenant in common, who has had 
possession of only a portion of the land, a trustee who held possession 
of the entire tract until the delivery of a portion to his co-defendant, 
is not multifarious, since the accounts against the two are so connected 
that one cannot be taken without the other.....................005 478 

17. Misjoinder of defendants—When parties who have no interest whatever 
in the suit are improperly joined as defendants, the other defendants 
cannot take advantage of the misjoinder................0ee eee ceees 478 

18. Answer averring affirmative matter in avoidance-—Where the defendant, in 
a bill for the reformation and specific performance of an ante-nuptial 
contract, was required to answer all the allegations of the bill, partic- 
ticularly as to the existence of the alleged mistake, and to say whether 
the deed contained the true contract of the parties ; and the answer, 
admitting the alleged mistake, averred that another material stipula- 
tion of the contract was by mistake omitted from the deed,—held, that 
this averment was not responsive, but was affirmative matter requiring 
to be proved.—Webb v. Webb’s Heirs................20ececececcees 588 


POWERS. 


1. Execution of power of appointment—Where a tenant for life, with power 
of disposition at her death, asserting that she intended the property 
for her only daughter, consulted a lawyer to ascertain whether it was 
necessary for her to make a will in order to dispose of the property, 
and was advised by him that the property was vested in her absolutely 
in fee-simple ; and relying on this advice, she made no disposition of 
the property, as it was alleged she would otherwise have done,—held, 
that these facts did not amount either to an execution of the power of 
appointment, or to such an attempt to execute it as chancery would 
aid.— Mitchell and Wife v. Denson...............0scccccccccccccece 827 

2. Defective execution of statutory power not aided in equity on ground of mistake. 
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Where the deed of husband and wife, and arelinquishment of dower by 
the wife, are written on the same sheet of paper ; and the officer’s cer- 
tificate of the wife’s examination and acknowledgment is written under 
the relinquishment, and thereby made to apply to it, a court of equity 
cannot, on the ground of mistake, apply the certificate to the deed : 
such a bill is, in substance and effect, a bill for aiding or supplying the 
defective execution of a statutory power.—McBryde’s Heirs v. Wilkin- 
MOTI io aisles raPvic 01s series oi4rcte bie tle! alate le’ claleinle wiboige are! ee aioieheae demir te tiemed 662 


PRESU MPTIONS. 


1. Presumed assent of creditors to assignment.—As a general rule, the assent 
of the preferred creditors, to a deed of assignment which is beneficial 
to them, will be implied; but not when the deed was made with intent 
to defraud the other creditors of the grantor,—Ashley’s Adm’r v. Rob- 
eT eT TET | Ae eee 112 
2. Presumption as to delivery of bond. When a deed or bond is found in the 
possession of the grantee or obligee, \the presumption is that it was 
delivered to him.—Firemen’s Ins. Co. v. McMillan..............2.6: 147 
3. Presumption in favor of charge of court—Where the bill of exceptions does 
not purport to set out all the evidence, it will be presumed that a 
general affirmative charge was sustained by sufficient proof.—Keep v. 
ee ET ee ene Te ene re ee eee 322 
4. Presumed satisfaction of judgment.—A judgment rendered by a justice of 
the peace before the adoption of the Code, upon which an execution 
was issued within a year, and was returned ‘no property found,’ is not 
presumed satisfied after the lapse of more than ten years without the 
issue of another execution, and may be revived by scire facias on proof 
of these facts.—Shelley, use d&c., v. Graves............ccc eee ceeees 385 
5. Presumption as to pleading in favor of judgment.—Where no pleas appear 
in the record, but the judgment entry shows that the jury tried the 
cause “‘on the issue joined between the parties,” the appellate court will 
' presume, in favor of the judgment, that the plea was the general issue. 
Es ines Skuse tae nvorndoien ara cosernluisis etacdect ae 628 
. Presumed satisfaction of mortgage debt.— Where a mortgage, given to secure 
an accommodation endorser in bank, became forfeited in 1838, while 
the bank debt was extended, from time to time, until 1842, and reduced 
to judgment in 1843; the balance due on the judgment being paid by 
the mortgagee in January, 1845,—/eld, that the mortgage debt could 
not be presumed satisfied, so as to bar the right_of foreclosure, at least 
until the expiration of six years from the time of this payment.—Boyd 


7) 


PRINCIPAL AND AGENT. 
See AGENCY. 


PROHIBITION. 


1. When writ lies generally —Although a billin chancery may be fatally de- 
fective in necessary averments, may abound in imperfections, and may 
be filed in a district in which the defendants are not liable to be sued ;: 
yet these are mere matters of defense, and cannot be reached by pra- 
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hibition, which only lies where the court has assumed to act upon a 
matter which could not be determined by it, or upon the rights of a 
party against whom it could not proceed.—Ex parte Greene and Gra- 
RET EMP Pee ee ee eT eT ee eT eee eee ee TE ee TREE EEE Ee oes 
Does not lie to chancellor until he has acted—A prohibition does not lie to 
the chancellor, to restrain proceedings in an injunction suit, when it is 
not shown that he has done any act, or made any order in the premises, 
showing that he does or will entertain the cause ; the injunction hav- 
ing been granted by the judge of the city court of Mobile..... Biers 

Writ does not lie, in first instance, to probate court.—The supreme court will 
not, in the first instance, award a prohibition to the probate court; 
application must be first made to the circuit court, which is invested by 
the statute (Code, § 628) with power and authority to exercise a gen- 
eral supervision over the probate court.—Ez parte Russell............ 


REDEMPTION OF REAL ESTATE. 


1. 


Allegation of delivery of possession without suit—*“ Your orator further 
showeth unto your honor, that at said sale of lands, C. S., well know- 
ing, as was the fact, that the same were sold as the property of your 
orator, became the purchaser thereof, at and for the sum of about $900; 
that said S., zmmediately thereafter, with the consent of your orator, took pos- 
session of the lands aforesaid, and received from the sheriff a deed therefor 
in due form,”—held a sufficient averment that the debtor delivered 
possession to the purchaser without suit.—Bondurant v. Sibley’s Heirs 
EMP RE COG cts Gis hei es osk soos Sues cae pos tees leaee es 


RELEASE. 


1. 


Release of partner—A parol agreement to release one partner, does not 
operate to discharge the debt as against his co-partner.—Evans v. 
ERE SURES ou N Ui sdGeu sco kbs ee we ee euhad kas kve eens dan aewss ss 


RIPARIAN RIGHTS. 


1. 


Ww 
. 


Rights of riparian proprieior to use of water of running stream.—A riparian 
proprietor has the right to use the water which flows by or through his 
lands, for all ordinary purposes, and for the gratification of natural 
wants, even though the entire stream is thereby consumed ; and also 
the right to its extraordinary or artificial use, provided it is not there- 
by forced back on the lands of the proprietor above him, is not unrea- 
sonably and injuriously precipitated on the lands of the proprietor 
below, and is restored without material diminution, before it leaves 
his lands, to its accustomed channel.— Stein v. Burden,............... 
His duty to restore water diverted for artificial purposes.—If a riparian pro- 
prietor diverts the water of a running stream for artificial purposes, 
in quantities sufficient to affect injuriously the rights of the proprietor 
below him, and does not restore it to its natural channel, without ma- 
terial diminution, before it reaches the lands of that proprietor, he is 
liable in damages for the injury ; and that the means provided by him 
for its restoration are rendered inefficient for that purpose, after the 
water has left his land, by the act or interference of a third person, 
though it might mitigate the damages, is no excuse for the failure, 
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RIPARIAN RIGHTS—coxrisven. 
since the right to divert is only conditional, and ceases when the water 
cannot be restored. (RIcE, C. J., dissenting.) .......ccc cece eee eeeeee 127 





SALES, JUDICIAL. 
See Estates oF DECEDENTS, 4, 5, 6, 7, 11, 12, 13. 


SCHOOLS. 
See Statutes, ConsTRUCTION oF, 8. 


SET-OFF. 

1, What title sufficient.—Under the Code, (§§ 2129, 2240,) a party may use 
as a set-off a promissory note of which he is the equitable owner, al- 
though he may not have the legal title—Hudson & Stokes v. Weir & 


. Demands not sounding in damages merely. —Ina an action on a note given 
the the purchase money of land, the defense may be set up, under the 
plea of set-off, that plaintiff falsely represented that the lands were not 
subject to overflow, and that the tract included other valuable lands 
outside of its boundaries—Gibson v. Marquis and Wife,............. 668 


SLANDER. 

1. Words held_not slanderous.—The words, “He is mighty smart after night,” 
“Put him in the dark, and he would get it all,” falsely and maliciously 
spoken by defendant, of and concerning plaintiff, do not impute the 
crime of larceny, and are not in themselves actionable ; nor are they 
slanderous, when alleged to have been spoken in a conversation had 
in the presence of third-persons, “with reference to a dispute and diffi- 
culty which existed between plaintiff and defendant, relative to a cer- 
tain tan-yard, and the hides and leather in said tan-yard, and the divis- 
ion and disposition of the same.””—Kirksey v. Fike,...............4. 206 


SLAVES. 


‘See Criurnat LAw, 3, 4, 5. 
SrEaMBOATS, 1, 2. 


SPECIFIC PERFORMANCE. 

1. Ante-nuptial contract, barring dower, specifically enforced—tIn this case, a 
specific performance of an ante-nuptial contract, barring the wife of 
dower, was decreed against her, at the suit of the heirs-at-law of her 
deceased husband, where the contract secured to her separate use her 
interest in the estate of a former husband, which was worth about 
$1200, and further, “during her life or widowhood,” in the event of 
her survivorship, ‘one third of the estate, both real and personal, of 
which the said [husband] should happen to die seized and possessed ;”’ 
it being shown that the estate of the husband, who was between 60 and 
70 years old at the time the contract was made, and had four children 
by a former wife, was worth about $25,000, of which $10,000 was in 
lands ; that the wife, who was then over 40 years, was principally in- 
duced to make the contract, that she might be better enabled to edu- 
cate her children by her former husband ; and that the contract was 
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SPECIFIC PERFORMANCE—contINvED. 
partially performed, so that the parties could not be placed in statu quo. 
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STATUTES, CONSTRUCTION OF. 
1. Penal statutes.—It is the duty of the courts, while disclaiming the right 
to extend a criminal statute by construction to cases out of its letter, 
to apply it to every case clearly within the mischief intended to be 
remedied, where its words are broad enough to embrace such case.— 
RAGAN Wr MNO RSSAUPS «ists scales Gk Ss ecw sowswclede so-s's BSG bares ieislo es 40 
2. General rules of construction cited from Heydon’s case, 3 Co. Rep. 8.—Ib..... 40 
3. Reference clause-—A clause of reference in a statute embraces only the 
general powers and provisions of the statute referred to, and not its 
special and particular clauses ; but this principle cannot be so applied 
in the construction of the statute defining the jurisdiction of the city 
court of Mobile, as to deprive the judge of that court of the power to 
grant injunctions, which is one of the general powers conferred by the 
constitution on the circuit judges—Zzx parte Greene and Graham,.... 52 
- Penal statutes.—The settled rules of construction justify the courts in 
confining the operation of penal statutes to cases which are clearly 
within their letter, and which are not proved to be clearly without 
their spirit—Mangham v. Cox & Waring,............02scceeeeeeee: 81 
5. Reference clause.—A clause of reference, in a statute creating a court, 
and prescribing the jurisdiction and powers of its officers, confers upon 
its ministerial officers only the general powers of the other officers re- 
ferred to, and does not embrace such powers as are special and quasi 
judicial ; such, for instance, as the power to issue original attachments. 
Matthews, Finley & Co. v. Sands & Co.,........ “i IGS FOG AO Oe 136 
Civil Code of Louisiana, as to heir’s title to succession, construed —By the laws 
of Louisiana, on the death of a person possessed of or entitled to prop- 
erty, real or personal, the right to the property descends to his heirs ; 
but the heir is not obliged to accept the succession, and the right does 
not vest (that is, become fixed and without suspense) in him, until he 
does some act accepting the succession.—Miller v. Jones’ Adm’r,..... 174 
7. Same, as to sale under attachment of heir’s undivided share in succession —By 
the laws of Louisiana, an heir’s undivided share in the succession may 
be seized and sold under attachment or execution; but the seizure 
must be of the whole of his rights in the succession, subject to the 
charges with which they may be burdened, and tlie seizure and sale of 
the right and title of one of the several heirs to a specific part of the 
sree ORR ON PUIIERU EU 156 1012 0105s 0's cole o'ais wis 6:0 ye 6 2S eroertiere eieiawie Vee o6% 
Construction of act of 1856 respecting public schools in Mobile——The act of 
1856, “supplementary to an act entitled ‘an act to regulate the system 
of public schools in Mobile county,’ approved January 16, 1854,” (Ses- 
sion Acts 1855-6, p. 148; 7b. 1853-4, p. 190,) does not repeal that pro- 
vision of the former statute, which directed the collection and appro- 
priation to school purposes of a tax on licenses for retailing of spirituous 
liquors, and imposed a penalty of three times the amount of the license 
for its violation.—Holt v. School Commissioners of Mobile........... 451 
9. Repugnant statutes of same session.—It is competent for the legislature, by 
a subsequent statute, to modify or repeal a previous act of the same 
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STATUTES, CONSTRUCTION OF—continvep. 
session: the legislative rule, as to the entertainment of propositions to 
alter or repeal acts or resolutions during the session of their adoption, 
do not invalidate such subsequent statute.—Mobile & Ohio Railroad Co. 
We AMUN 5S PRU OS oie loc1sstve ni wistavescars snare pusjeie ta aiats io sh otcleloresepesscal AR eie¥ela/ste) ses 573 
10. General and special statutes—The principle is admitted, that a special 
act is not modified or controlled by a subsequent general act on the 
same subject, unless the latter clearly manifests on its face such an in- 
GSR Gan ssh cacao ast ete Fora: 0250 avs Gen tov aero apoleisiasels Riese wicusys cigeanionst ee 573 
11. Statute partly unconstitutional—An unconstitutional provision in a stat- 
ute does not affect the validity of other provisionswhich may be main- 
tained separate and apart from it ; but the courts will strike out the 
former, and give effect to, the: latter ...o:.o:<.sicisieieiseie oisibiets eco eeiess bs cee 573 
12. Construction of acts of 1856, “for further security and protection of the State 
in railroad loans,” and “to renew the loan to the Mobile and Ohio Railroad 
Co.’—The act of February 14, 1856, “for the further security and pro- 
tection of the State in railroad loans,’ (Session Acts 1855-6, p. 3,) 
applies to the extension of the loan to the Mobile and Ohio Railroad 
Company under the previous act of January 12, 1856, (Jb. 10). The 
provision of said act which requires a railroad company, applying for 
a loan or extension of a debt. to consent to a forfeiture of its charter 
in the event of its failure to make payment according to the terms of 
its loan, is independent of the other provisions, which require its con- 
sent to a declaration of a forfeiture of its charter by the legislature, 
and that the forfeiture so declared shall be complete and effectual for 
all purposes whatever without any judicial proceeding ; is not obnox- 
ious to the constitutional objections, thatit requires the company to 
consent to the exercise of judicial power by the legislature, and impairs 
the obligation of contracts ; and must be complied with by any railroad 
company applying for a loan or extension of a debt, however difficult 
BUCH COMP ILANGD NA VZUEs sia a.cteie aveis a1s,4 919) 5 aiessieralece cies oe warm cier ers nwaiciens . 573 
13. Words of statute how construed.—The words of astatute are to be under- 
stood in their popular signification, when nothing appears to the con- 
trary.—Mayor, &c. of Wetumpka v. Winter.............. 0.00005 cee 651 
14. Construction of acts of 1848 and 1850 amending charter of Wetumpka.— 
Under the acts of 1848 and 1850 (Session Acts 1848, p. 223; Jb. 1849- 
50, p. 348) amending the charter of the city of Wetumpka, as the same 
are set out in the complaint in this case, the corporation was authorized 
to dispose of its bonds in aid of the Tallassee branch of the Central 
Plank-road Company ; the “supervision and direction,” which are en- 
joined on the mayor and aldermen, relate only to the appropriation of 
the money arising from the sale of the bonds, and not to the perform- 
ance of the work ; and if the bonds were transferred to a purchaser, in 
consideration of his assuming the corporation’s liability for stock sub- 
scribed to the amount of the bonds, the contingent advantage which 
the purchaser might obtain, from the fact that the stock might be call- 
ed in by installments, does not render the contract usurious or illegal. 651 





STEAMBOATS. 


1. Construction of statute (Code, §§ 1010-11) forbidding transportation of slaves 
by railroad or steamboat without owner's written authority—It is no defense 
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STEAMBOATS—contTINUED. 


to an action against the owners of a steamboat, to recover the value of i 
a slave transported on their boat without the written authority of his 
owner, that the slave was a runaway when he came on board the boat 
at Mobile; that he was not discovered until after the boat had gone 
seventy-five miles up the river on her trip to Montgomery ; that he 
was then arrested, and chained until the arrival of the boat at Mont- 
gomery, when he was carried to the county jail, while the boat pro- 
ceeded to Wetumpka ; that he was at that time sick with pneumonia, 
and so continued until his death, which occurred a few days afterwards; 
and that the defendants furnished him with proper medical attendance 
during his sickness—Mangham v. Cox & Waring.............20+005 81 
2. Same.—The principles asserted in the case of Mangham v. Cox & War- 
ing, ante. p. 81, construing sections 1010-11 of the Code, re-affirmed.— 
OP poy UD LR SES rs Ae So she arc ran 864 
3. Liability of steamboat, under U_ S. statute, as common currier—The acts of ° 
congress regulating the duties and liabilities of steamboats engaged in 
carrying the mail, (U.S. Statutes at large, vol. 4, p. 104, § 6; i. vol. 
5, p. 736, § 13,) do not impose upon the owners of such boats, in favor 
of a person who contracts with them only for the diligence of a man- 
datory, the responsibility of common carriers.—Haynie v. Waring & Co. 263 








SUMMARY JUDGMENTS. 


1. Against circuit clerk and sureties—A summary proceeding against a cir- 
cuit clerk and the sureties on his official bond, for his failure to pay 
over to the county treasurer, on demand, all fines, forfeitures, or other 
moneys belonging to the county. (Code, 2596-7 ,2616-21,) is, as to the 
parties who have received notice of the motion, joint only, and not 
several as well as joint, and is governed by the rules which apply to 
joint actions; and a confession of judgment by the clerk does not au- 
thorize the rendition of judgment against either himself or the other 
defendants.—Armstrong v. Holley.................ccece cee eeeeees 305 

2. Record must show jurisdiction.—To sustain a summary judgment, on no- 
tice and motion, the record must affirmatively show every material fact 
to give the court jurisdiction; and the notice, though copied into the 
transcript, cannot be looked to, unless it is made part of the record by 
proper reference.—Connoly v. Ala. & Tenn. Rivers Railroad Co...... 373 














SURETIES. 


1. Surety’s liability on penal bond not affected by judgment in assumpsit against 
principal.—In debt on penal bond, conditioned for the principal obligor’s 
faithful performance of his duties as secretary of an incorporated 
company, a plea by the surety, averring that the company had sued the 
principal in assumpsit, and had recovered judgment against him for 
the amount of his defalcation, is substantially defective on demurrer. 
ee SIE, SAO Vy PUNO, iss eiinccciccePaancdavescnenpevene 147 
2. Surety’s liability for principal’s defaults—If money is received on deposit 
by an incorporated company, without authority under its charter, and 
fraudulently embezzled by its secretary, the surety on his official bond 
[eg LAS oo 1 eS oO oa oc aCe 147 
3. Admissibility and effect of judgment aguinst principal as evidence against surety. 
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SURET1IES—continvep. 
A recovery against the principal, for his defalcations as secretary of 
an incorporated company, is not evidence against the surety on his 
official bond, either of the fact of embezzlement, or of the amount 
embezzled ; but it would be admissible, it seems, in connection with 
proof that it was for the same defalcations for which the surety was 
sued, and that it had been partly paid or discharged............... 147 
4. Competency of surety as witness for principal.—In an action against 
the principal, on a promissory note executed by him, in this State, 
jointly with several sureties, a surety who is not sued is a competent 
witness for him.—Wright v. Atwood’s AUM’r............. cece eens 346 


TRESPASS. 

1. Admissibility of evidence in mitigation of damages.—-In a civil action to 
recover damages for an assault and battery, the defendant cannot be 
allowed to prove, in mitigation of damages, that he has been indicted, 
convicted, and fined for the same assault and battery.—Phillips v. Kelly. 628 
Accord and satisfaction not good under general issue—An agreement, enter- 

ed into after defendant had commenced a prosecution against plaintiff 

for an assault and battery, but before the return of the warrant, to the 
effect “ that the parties would mutually drop the matter,and be friends, 

and never do or say anything more in relation thereto, and that de- 
fendant would abandon the prosecution, and plaintiff would pay costs”; 

and its performance by defendant,—though they might, if specially 

pleaded, bar a civil action subsequently instituted by plaintiff to recov- 

er damages for the same assault and battery, cannot so operate when 

given in evidence under the general issue...............ccceeeccees 628 

3. Merger of civil action in felony.—An assault with intent to kill, when 
committed by one white person upon another, not being a felony, the 
failure to prosecute, or the compromise of a prosecution commenced, 
does not prevent a recovery in a civil action for damages........... 628 

. What constitutes defense under general issue—The misconduct of the plain- 

tiff, in provoking the assault, and entering willingly into the fight, 

which does not in law amount to an assault, is no defense, under the 

general issue, unless the defendant himself was wholly free from fault. 628 
Merger of civil action in felony—The common-law doctrine, as to the 

merger of a civil action in a felony, does not apply to a statutory action 

(Code, § 1938) by an administrator to recover damages for the wrong- 

ful act or omission which caused the death of his intestate ——Lankford’s 
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TRUSTS. 

1, Right of cestui que trust to possession and control of trust property —Where 
the estate of the wife is secured, by ante-nuptial contract, to her sole 
and separate use during her life, and the naked legal title is vested in 
her husband as trustee, she is entitled, on application to a court of equity, 
to the possession and control of the property, when most of itis of sucha 
character that its enjoyment consists in its use and possession, and it 
does not appear that she is incompetent to manage it, or that her pos- 
session would be inconsistent with the rights of any of the cestuis que 
frust.— Roper Vv. Roper .......s000esseceos AE nT eT ee 247 
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TRUSTS—continvep. 
2. Removal of trustee—If the husband, by fraudulent design, or in disre- 
gard of the rights of his wife, or through indifference to the duties 
of his office, assumes the exclusive control and management of the 
trust property, a court of equity would remove him from the trustee- 
ship ; but when his assumption of such authority is shown to be the j 
result of a mere misapprehension of his own rights, and the trust 
estate has suffered no injury thereby, it is not a sufficient ground 
of removal ; nor will he be removed on account ofa mere disagreement 
between him and his wife, which is not shown to have originated from 
EE Te en Te eT ae re eee 247 
3. Cestui que trust established in possession.—If the evidence does not establish 
a sufficient ground for the removal of the husband as trustee, but shows 
that he assumed, through misapprehension of his own rights, the exclu- 
sive control and management of the trust property, the wife is entitled to 
a decree against him, establishing her in the possession and control of 
Se Oe en ree ee eT ee ee ee 247 
4. Purchase by trustee at his own sale—A purchase by a trustee at his own 
sale is not absolutely void, but voidable merely at the option of the 
beneficiaries seasonably expressed ; but this principle, as applicable to 
sales by executors and administrators, is subject to the qualifications 
settled by the previous decisions of this court.—Charles v. Dubose.... 367 
5. Continuance of trustee’s title—Where slaves are conveyed by deed to a 
trustee, his heirs, executors and administrators, in trust for the sole and 
separate use of a married woman during her life, “ and after her death 
for the use, benefit and behoof of her children by her present husband, 
and their heirs forever,” the title of the trustee does not cease at the 
death of the first taker—Bryan and Wife v. Weems................. 423 
6. When statute of limitations commences to run against “trustee—Where the 
separate property of the wife is allowed by her trustee to remain in 
possession of her husband, who, at his death, disposes of it by his will ; 
and the trustee is cognizant of facts which are sufficient to charge him | 
with implied notice of the general provisions of the will before it is 
admitted to probate,—the adverse possession of the husband’s executor, 
as against the trustee, commences to run from the probate of the will 
INN Silico as vhs su paseanbis.sessecnexcesacees 423 
W hen cestui que trust is barred in equity.—The rule is well settled, that if 
the trustee delay the assertion of his rights until he is barred by the 
statute of limitations, the cestui gue trust will also be barred............ 423 
8. Evidence insufficient to prove resulting trust—In this case, the allegations of 
the bill, as to the purchase of lands with partnership funds, being de- 
nied by a sworn answer; the complainant’s only proof consisting of 
verbal admissions, casually made, and detailed after the lapse of fifteen 
or eighteen years by witnesses whose accuracy was shown to be unreli- 
able ; there being also proof of similar admissions on the part of the 
complainant ; and no reason being shown for his long delay in the 
assertion of important rights unjustly withheld from him, when he was 
in destitute circumstances—the evidence was held insufficient to estab- 
lish a resulting trust in the lands —Garrett v. Garrett’s Heirs........ 439 


. Contract of trustee binds him personally.—The purchases of trustees, execu- 
tors, administrators, and guardians, when made in obedience to the 
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TRUSTS—conrinvEp. 
duties of the trust, impose upon them a personal liability: the seller 
must look to them for payment, and they must look to the trust estate 
for reimbursement.—Sanford v. Howard..............ceeeeeeeeeees 


VENDOR AND PURCHASER. 

1. When misrepresentations amount to fraud.—Representations of soundness, 
recklessly made by the auctioneer for the purpose of inducing the pur- 
chaser to buy, may amount to fraud, although the auctioneer did 
not know at the time that they were false ; and if the purchaser buys 
on the faith of such representations, the fact that the administrator 
gave public notice, before the commencement of the sale, “that no war- 
ranty of soundness would be made, and that every purchaser must 
judge for himself,’ does not avoid the defense of fraud—Atwood’s 
PURI PVs NERUIINIG 5 oo fs: c\ cue'e:ave ais 15: ass/oisigrsialoselonresslanee's oie a ate rua wslemar brace 


2. When misrepresentation is fraud—A misrepresentation by the vendor, in 


regard toa material fact, which operated as an inducement to the 
purchase, upon which the purchaser had a right to rely, and by which 
he was actually deceived and injured, is a fraud, and confers upon the 
purchaser the right to avoid the contract, whether executed or executory. 
ee ONE Cs cs csi vesndecsvabeeseveuexbavoupebans 


3. Waiver of rescission on account of fraud.—But the right to a rescission of 


the contract on this ground may be lost, either by an affirmance of the 
contract after the discovery of the fraud, or by a failure to manifest 
the election to disaffirm it within a reasonable time after the discovery 
GE GO TEAM = 5 s.o oct oivicle sisls cieslale ois cs osc aie aria are sieve eicioe sre stesenc es 
4. What is reasonable promptness in seeking rescission—What is a reasonable 
time, within which to manifest an election to disaffirm the contract, 
must be determined from the circumstances of each particular case. 
Where the purchaser died, about eight months after the sale, without 
having discovered the fraud ; and his heirs, one of whom was still a 
minor, filed a bill to rescind within one year after the discovery of the 
fraud ; and within four years after the sale,—held, that this was suffi- 
CONG PLOMPUNEHSs ois\6s'scdie ates: a'ass Sivoo wet orate wie ewe le Smee aieeees 

5. Abandonment of possession and offer to rescind.—Where the vendor removed 
from the State, with all his property, before the discovery of the fraud, 
after having collected one half of the purchase money, and having 
transferred the note for the uncollected balance to a non-resident, 
who recovered judgment upon it, and was trying to collect it ; and the 
vendee having died a few months after the purchase, and before the 
discovery of the fraud, one of his heirs was a minor when the bill was 
filed,—held, that these facts justified the complainants’ retention of the 
land, and, rendered unnecessary an offer to rescind before filing the bill.. 
- Improvements and rents—When the vendee’s heirs seek arescission under 
circumstances which justified their retention of possession, they are en- 
titled to a fair allowance for any improvements made by them upon 
the land, either before or after the filing of the bill, which were abso- 
lutely necessary to render the possession beneficial and profitable, such 
as necessary fencing, and all indispensable buildings on a plantation ; 
and are chargeable not only with the rents, but with any deterioration 
in the value of the land caused by. their injurious or injudicious culti- 
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VENDOR AND PURCHASER—conTINUED. 
7. How paymemt may be enforced by decree.—On a rescission in favor of the 
vendee, the court may declare the purchase money a lien on the land, 
and order that the land be sold if the money be not refunded by a given 
BBW d cin eisie's ois a sce pees Sars WOM eRe eN es CNR Inte! “Qasr camrsis 393 
8. When misrepresentations donot amount to fraud.—The honest expression of 
opinion by the vendor as to the location of one of the boundary lines, 
even though erroneous, is not such a misrepresentation as constitutes a 
fraud on the purchaser, and is not available to him in abatement of the 
purchase money.—Stow v. Bozeman’s Executors..............-+005- 397 
9. Computation of interest—In making an abatement of the purchase money, 
it is a proper method of computing interest, to divide the amount of 
the damages by the number of notes originally given for the purchase 
money, and to allow interest on each sum from ‘the time the notes re- 
spectively fell due to the time when new outstanding notes were 
Re eee ett re ter eee eee eee 397 
10. Mode of computing damages on account of deficiency of land—Where two 
contiguous half-sections, which are rendered fractional sub-divisions by 
the passage of a navigable river, are represented by the vendor to con- 
tain 640 acres, and the vendee afterwards files a bill for an abatement 
of the purchase money, it is erroneous to compute the damages result- 
ing from the deficiency by taking into consideration the quality of the 
lands adjacent ; but the correct rule is to compute the average value of 
the land per acre at the price agreed to be paid, after first deducting 
the value of the ferry and river privileges, and to multiply this average 
value by the number of acres deficient...................00eee eee. OOT 
11. Purchaser’s remedy for defect of title—The purchaser may elect, on dis- 
covering a defect of title, either to take the necessary steps to entitle 
himself to a rescission of the contract, or to sue at law for a breach of 
the covenant contained in the bond for title.—Reese v. Kirk.......... 406 
12. How election may be waived or lost—The purchaser’s right of election, in 
such case, can only be lost by his own act or laches, and cannot be ex- 
ercised by any court for him; nor does he deprive himself of it by 
bringing suit on the title-bond, in which the lands are by mistake in- 
correctly described, and by defending a suit in equity for the correction 
Ec Wickycas beeen GAN K Abs RENNES dale é OWiew ined edwsses se 406 
13. Rescission refused where parties could not be placed in statu quo.—Where the 
vendee, on discovering that a part (one-fourth) of the land purchased, 
including the dwelling-house and improvement, was public land, 
voluntarily entered it before his notes for the purchase money were 
due, and then insisted on a rescission of the contract, but did not offer 
to restore the land ; and the vendor, in reply to the proposition to re- 
scind, offered to credit the notes for the purchase money with a much 
larger sum than the costs and expenses of entering the land, which the 
purchaser refused,—/eld, that the purchaser was not entitled to a re- 
scission of the contract, but was entitled to a credit for the costs and 
expenses of entering the land.—Gallagher v. Witherington........... 420 


14. Decree for conveyance of title, when erroneous.—When the purchaser comes 
into equity to obtain a rescission of the contract, but only establishes 
his claim to a credit on the outstanding notes for the purchase money 
for the amount expended by him in entering a portion of the land, which 
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VENDOR AND PURCHASER—continvep. 


amount is not equal to the unpaid portion of the purchase money ; 
while the title-bond is conditioned to convey on the payment of the 
purchase money, he cannot have a decree for a conveyance of title.... 420 
15. Measure of damages for misrepresentation.—The measure of damages to 
which a purchaser is entitled, on account of his vendor’s false repre- 
sentation that the land was not subject to overflow, and that the tract 
included other valuable lands which were outside of its boundaries, is 
the difference between the actual value of the land and what would 
have been its value if the representations had been true.—Gibson v. 
USA LS TALLER ross: crcists aiainiavaioreiat ain aiacecele chalet oe etalon stare tleiieres eee 668 





VENUE. 

1. Charge dispensing with proof of venue, erroneous.—Where the bill of excep- 
tions professes to set out all the evidence, and does not show that the 
venue was proved, a charge to the jury, “that if they believed the evi- 
dence they must find the defendant guilty,” is erroneous.—Spaight v. 
MEINE OS CREO crip ie ore oan chve cscs aiotaietene 3 arses o avarslacate es svatslentateieteretete erareretecs stu ae 

2. Waiver of irregularity in change of venue-—Where an order for a change 
of venue is, by consent of parties, rescinded by the court at a subse- 
quent term, and the cause reinstated on the docket, a motion to strike 
the case from the docket, made after the lapse of several years, may be 
overruled.—Gager v. Doe d. Gordon..........cecccecccccccccceeees 341 


VENIRE. 
12. Right to copy of venire—When a prisoncr, indicted for a capital offense, 
is in actual confinement, he is entitled to alist of the jurors summoned 
for his trial, at least two days before the day appointed for his trial; 
but when he is not in actual confinement, and has counsel, whose names 
are so entered on the docket, the right to such list does not arise, in 
favor of either the prisoner or his counsel, except upon application of 
the latter.—Code, § 3576.—Bill v. The State.............. cece ee eee 34 
13. Objections to venire overruled-—If a defendant in a capital case, not being 
in actual confinement, and having counsel entered on the docket, pro- 
ceed to trial without objecting to the panel of jurors summoned, he 
cannot have the entire panel set aside, on account of the misnomer of 
one of the jurors, who was summoned but failed to attend ; nor on ac- 
count of the omission to insert in the panel a juror’s christian name in 
full, when the initial letter of the name is correctly stated.......... 34 


VERDICT. 


1. In action on open acconnt.—In an action on an open account, commenced 
in a justice’s court, and removed by appeal to the circuit court, a ver- 
dict in these words: “We, the jury, agree of and assess damages of the 
defendant $47, and the plaintiff with the costs,’ does not authorize 
the rendition of judgment for the plaintiff—Ramer v. Fletcher....... 471 
2. In ejeetment—The jury having found a verdict for the plaintiff, assessing 
the value of the improvements and rents, their failure to assess also the 
value of the land is not available to the defendant on error, when the 
record shows that, before the rendition of judgment on the verdict, the 
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plaintiff paid into court the damages assessed in favor of the defend- 
Pitrdaner as Ne a: FOTGON 25566 .c as ec sdk cee see ose elses 341 





WARRANTY. 


1. Warranty of administrator binds him personally.—An administrator, in sell- 
ing slaves belonging to his intestate’s estate, may warrant their sound- 
ness, and thus bind himself personally.—Stoudenmeier v. Williamson 558 
2. Measure of damages for breach of warranty of soundness—In an action on a 
warranty of the soundness of a slave, the measure of damages is, the 
difference between the actual value of the slave at the time of the sale 
and what would have been his value if sound, together with interest on 
this amount from the time of the sale.................2020ee00e% . 558 


WILLS. 


1. Nature of proceeding for probate of will—The probating of a will is, under 
any circumstances, a proceeding in rem ; yet, under the practice and 
statutes of this State, it partakes somewhat of the nature of a proceed- 
ing in personam, and is assimilated, in many respects, to an ordinary 
suit at law.—Deslonde and James‘v. Darrington’s Heirs............. 92 
2. Joinder in issue.—When objections are filed to the probate of a will, it 
is not necessary to join issue thereon ; nor cana joinder in issue by one 
of the proponents work a change of parties to the record, or release a 
co-proponent from his duties and liabilities as such................. 
3. Oral and written applications for probate—An application for the probate 
of a will may properly be made in writing, though our statutes do not 
require that it should be so made; but where a will is propounded 
orally by two joint executors, and a day set for the hearing, a subse- 
quent written application by one of the proponents alone cannot an- 
nul or vary the previous proceedings..............ccce cece eeeees 92 
4, Renunciation by proponent as executor—Where two joint executors pro- 
pound a will for probate, and an issue is made up to test its validity, 
it is too late for either of them, at the trial, to renounce his executor- 
ship, in order that he may become a competent witness to sustain the 
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. Competency of proponent as witness for will.—After issue joined contesting 
the probate ofa will, an executor, who is shown by the record to be one 
of the proponents, cannot demand to be discharged, as a matter of 
right, on offering to deposit in court a sum of money sufficient to cover 
the costs, in order that he may be examined as a witness to sustain the 
CUS ss 85 55scts 999 505 500-45 0s On Oe ae OOo nore cree 92 
6. Statute of wills (Code, § 1611) construed by English decisions on 29th det. J. 
Section 1611 of the Code, so far as it relates to the signing of the will, 
being a substantial transcript of the statute 29th Car. II, ch. 3, the con- 
struction which the British statute had previously received must be 
regarded as the construction which the legislature intended to be put 
upon our statute, and that construction is hereby adopted.—Arm- 
strong’s Executor v. Armstrong’s Heirs.............eceeceeeeeeeees 538 
7. What is sufficient signing of the will—It being hows that a will was 
written in the presence of the testator, and at his dictation, and was 
subscribed by the attesting witnesses as the statute directs, after hav- 
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ing been read and approved by him; and that the testator, on being 
asked if he was able to sign it, replied, that he was not. and that it was 
a good will,—hed, on demurrer to the evidence, that the testator’s 
name written in the beginning of the will was a sufficient compliance 
with the requisitions of the statute.—Code, § 1611.................. 


WITNESS. 

1, Competency of proponent as witness for will.—After issue joined contesting 
the probate of a will, an executor, who is shown by the record to be 
one of the proponents, cannot demand to be discharged, as a matter of 
right, on offering to deposit in court a sum of money sufficient to cover 
the costs, in order that he may be examined as a witness to sustain the 
will.—Deslonde and James v. Darrington’s Heirs.................+5 

2. Of contradicting a party’s own witness—Although a party is not allowed 
to discredit his own witness, he is not precluded from giving evidence 
which varies from the testimony of his witness—Upson v. Raiford.. 

8. Privileged communications.—The rule which protects professional com- 

munications, is founded in public policy, and extends to all informa- 

tion acquired by an attorney from his client, touching matters that 
come within the ordinary scope of professional employment; but, where 
two contracting parties employ an attorney to draw up their contract, 
and make their communications to him in the presence of each other, 
each thereby waives, as against the other, his right to treat those com- 
munications as confidential, and each is entitled, in asserting his rights 
under the contract, to a disclosure of its stipulations from the attor- 
ney.—Parish v. Gates. .....cccccccccceseccccsesssvcvegs er 
Competency of witness as affected by interest—An insolvent debtor, being 
about to make an assignment, and refusing to make any assignment, 
without plaintiff’s approval and consent, which did not place in the 
preferred class the debts on which plaintiff was bound, jointly with 
others, as endorser and surety ; thereupon, in consideration that plain- 
tiff would consent that the debtor might make an assignment postpon- 
ing the debts on which he was bound, and preferring the debts on which 
defendant was bound as endorser and surety, the latter promised to pay 

a specified sum, and the deed was made in pursuance of the contract. 

Held, in an action on the contract, that the debtor was a competent wit- 

ness for plaintifft—Hatton’s Adm’rs v. Jordan...............eee00.- 

5. Transferror competent witness for the transferree—Under the Code, 6 2290,) 
the transferror, or assignor of the note sued on, is not a competent wit- 
ness for the plaintif_—Hudson & Stokes v. Weir & Tate............. 

6. Competency of surety as witness for principal—In an action against the 
principal, on a promissory note executed by him, in this State, jointly 
with several sureties, a surety who is not sued is a competent witness 
for him.—Atwood’s Adm’r v. Wright..............cccccccceccccces 

7. Competency of executor as witness for bailee—In the absence of any proof 
of an express warranty, fraud, or negligence, an executor, who has been 
released both in his representative and individual capacity, is a compe- 
tent witness for a person to whom he has hired a slave belonging to his 
testator’s estate, in an action brought against the latter to recover the 
slave, although it is shown “ that he, as executor, is the real party in 
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interest in the defense of the suit, and had employed the counsel who 
were defending it.’”-—Walden v. Smith............... ccc e eee eee eee 4\7 
8. Cross-examination of witness—The party against whom a witness has been 
introduced and examined in chief, has the right to cross-examine him 
fully as to his knowledge touching any and all facts material to the 
case; and although the court, in the exercise of its discretionary con- 
trol over the conduct of the trial, may sometimes postpone the cross- 
examination of a witness for the plaintiff, it cannot be postponed until 
after the plaintiff has made out a prima-facie case and closed.—Fralick 
“fy bet Pn IAS eS SAE SOI etcetera 457 
9. Same.—On cross-examination greater latitude is allowed than on the 
direct examination, and much must be left to the enlightened discretion 
of the presiding judge; nor will the appellate court revise his action, 
unless the record affirmatively shows that improper indulgence was 
granted, or unless the cross-examination seeks to elicit facts which are 
palpably irrelevant and immaterial—Stoudenmeier v. Williamson.... 558 
10. Relevancy of evidence, on cross-examination, showing witness’ connection with 
cause of action.—In an action on a written warranty of the soundness 
ofa slave, the auctioneer by whom the sale was made was introduced as a 
witness by the defendant, and was asked, on cross-examination, if the 
question was not asked, during the sale, whether the slave was sound, 
and what his reply was; to which he answered, that the question was 
asked, and that he replied, “I believe she is sound—she is so far as I 
know,’’—kheld, that the question and answer, though they would not 
have been admissible on the direct examination, were properly received 
in evidence, as showing the witness’ connection with the question of 
the slave’s soundness..... Sy re [Oncor Baigiestomvaree Seer 5658 
11. Competency as witness of person to whom goods were furnished.—The person 
to whom the goods were furnished, a minor, is a competent witness for 
the creditor, to prove the amount and value of the goods, and the char- 
acter of the defendant’s promise.—Sanford v. Howard............... 684 




















